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Abstract AHoTanis

Relevance. In search of optimal ways to improve the
regulatory framework and unify the practice of
using the resource "anti-corruption™ restrictions as a
tool to prevent corruption in its various external
forms of manifestation to significantly improve the
efficiency, effectiveness of such use is quite
possible and advisable to form a completely new,
consistent with the latter achievements of legal
science, doctrinal basis for thematic rulemaking and
law enforcement. The updated professional
doctrinal provisions on the implementation of
"filters" of defective regulatory frameworks for the
use of "anti-corruption™ restrictions may serve as an
element of such foundation. One of mentioned
above provisions is the "proportionality test". The
observance of its elements can eliminate the
preconditions for "defect"” of the normative aspect of
the resource "anti-corruption" restrictions and
significantly increase the efficiency of their use.
The subject of the study is "test and
proportionality” as a prerequisite for the effective
use of the resource "anti-corruption™ restrictions.

Axkmyanvhicms. B yMOBax MOIIYKY ONTHMaJbHHUX
IUIAXIB YIOCKOHAJIEHHS HOPMATHBHHUX 3acal Ta
yHiikamii IPaKTUKA BHUKOPHCTaHHS pecypcy
«aHTUKOPYIIIHHUX» OOMEXKEHb SK 1HCTPYMEHTY
3ano0iraHHs Kopynmuii y pi3HEUX 11 30BHINIHIX
dopmax TpOSIBY 3aIUis ICTOTHOTO IiIBHUIICHHS
PE3yIBTATUBHOCTI, TIEBOCTI TAKOIO BUKOPHUCTAHHS
I[IJIKOM MOJJIMBHM 1 JOUIJTBHAM € (OpMyBaHHS
a0COJIFOTHO HOBOTO, TAKOTI'O, IO Y3TOMKYETHCS i3
OCTaHHIMH JIOCATHEHHSIMH IIPaBOBOi  HAayKH,
JOKTPHHAIBHOTO  0asucy il TEMaTH4HOI
HOPMOTBOPYOCTI Ta MPaBO3aCTOCYBaHHS.
Cki1afgoBol0  Takoro  (GyHIAMEHTy  MOXYTh
CIyryBaTH  OHOBJICHI  ()axOBi  JIOKTPUHAJBHI
MIOJIO’KCHHSI CTOCOBHO BIPOBAXKEHHS «(DiNbTPiB»
nedexTHoCTI HOPMAaTHBHO-TIPABOBUX 3acaj
BUKOPUCTAHHSA «aHTUKOPYIIIHHUX» OOMEXEHb,
ONHUM 13 SIKMX € «TeCT Ha MPONOPLIHHICTEY,
JOTPHMAHHS CJIEMEHTIB SIKOTO i I03BOJISIE YCYHYTH
nepenyMoBH  «Ie(EKTHOCTI»  HOPMATHBHOTO
aCTeKTy pecypCcy «aHTHKOPYMILIHHUX» OOMEKECHb
Ta ICTOTHO MiJABHIINTH  e(eKTHBHICTH  iX
BHKOPHUCTAHHS.
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The object of the study is the public relations that
arise in the process of compliance with the
"proportionality test" during the use of the resource
"anti-corruption” restrictions.

The methodology of research is formed by a set of
general scientific and special methods of scientific
knowledge. As a basic method - dialectical,
additionally used methods of semantic analysis,
logical, comparative, modeling, forecasting.
Research results. Throughout the diversity of anti-
corruption measures (such as corruption offenses),
anti-corruption restrictions are effective, aimed
directly at eliminating any prerequisites for use by
persons authorized to perform the tasks and
functions of the state or local government, for the
realization and protection of their augmented
interests or the private interests of loved ones.
However, the "defect” of the legal framework for the
use of their resource (selectivity of fixing the "basic"
terminological  apparatus,  oversaturation  of
evaluation provisions, "open" lists, the presence of
banquet, withdrawal standards, the absence of
clearly defined "limits", erroneous identification of
prohibitions and (prohibition), etc.) significantly
complicates enforcement, and therefore reduces the
efficiency of their resource use. It is quite possible
to eliminate the corresponding problem by adhering
to the "proportionality test" in its "broad" sense
(elements of which are: relevance (legality, legal
certainty, adherence to a legitimate aim), necessity
(minimizing interference with a person's "private
autonomy", use of less intrusive means of
interference), proportionality (the "fair" balance of
public and private interests, the appeal of
"excessive" interference, compensation for harm)
while improving the regulatory framework and
unifying the practice effect and the proper use of
appropriate tools to prevent corruption.

Keywords: Proportionality, "proportionality test",
"anti-corruption” restrictions, prevention,
improvement, legislation, enforcement, balance,
private interest, public interest.
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Ilpeomemom  Oocnidicenna €  «TeCT  Ta
HOPONOPLINHICTE» K IHepenyMoBa e(hEeKTUBHOIO
BUKOPDHUCTAHHA  PECypCy  «aHTHUKOPYMLIIHHUX»
00MEXEHb.

06°ekmom 00cnidicenns € CyCniyibHI BiTHOCUHH,
SIKi BHUKAIOTh Y TMPOIECi JOTPHUMAHHS «TECTy Ha
MPOTIOPLIHHICTE» TPH BUKOPHUCTaHHI pecypcy
«AaHTUKOPYIHLIHHUX» OOMEXKEHB.

Memooonozir docnioxyncenus HopMye CYyKyIHICTh
3araJbHOHAYKOBUX Ta CICIiaJbHUX METOIIB
HAYKOBOTO Mi3HaHHS. SIKk 0a30BUil BU3HAYAETHCS
JUaJeKTUYHUN, JOJaTKOBO BUKOPUCTOBYIOTHCS
METOAM  CEMaHTUYHOTO  aHali3y,  JIOTIKO-
IOPUIUYHHH, HOPIBHSUILHO-IIPABOBUIH,
MOJIETIOBAHHS, TPOTHO3YBAHHSI.

Pezynomamu  docniodicenns. Cepen BCBOTO
po3MaiTTs.  3aco0iB  3amoOiraHHs  KOPYIIii
(30KpeMa, TPaBOMOPYUICHHSIM, IIOB’S3aHUM i3
KOpYIII€0)  TIEBUMH €  «AHTHUKOPYIIIIHHI»
OOMEXEHHs, 30pi€HTOBaHI Oe3lmoceperHbo Ha
YCYHEHHS Oy Ib-SIKHX nepeyMoB JULS
BUKOPHUCTAaHHA O0CO0aMH, YMOBHOBOKEHUMH Ha
BUKOHAHHS 3aBJaHb 1 (QyHKUi# pepxkaBu abo
MICIICBOTO CaMOBPsAyBaHHS, IepeBar IMyOIiuHOl
cnyxOu  Juis peamizamii  Ta  3aXMCTy  CBOIX
MPU3BaHUX IHTEpeCiB a00 K MPUBATHUX IHTEPECIB
OIM3bKUX ocib. OnHax «ae(exTHICTb»
HOPMATHBHO-TIPaBOBUX 3acajJl BHUKOPHCTAHHI iX
pecypey (BUOIpKOBICTH 3aKpilUIeHHS «0a30BOI0O»
TEPMIHOJIOTIYHOTO  amapaTy, [epeHACHYCHICTh
OLIHOYHHMH  TMOJOXEHHAMH,  «BIAKPHUTHMU»
CIINCKaMH, HasABHICTh, OaHKETHHX, BiJCHILHUX
HOPM, BIZICYTHICTh YITKO BH3HAYEHUX «MEX,
TIOMHJIKOBE OTOTOXKHEHHsI 3a00pOH Ta OOMEXEHb
(«M’sikoi» 3a00pPOHM) TOLIO) iCTOTHO YCKJIAAHIOE
MPaB0O3aCTOCYBaHHs, a OTXKE 3HIDKYE e(DEKTUBHICTD
BUKOPUCTaHHA X pecypcy. YCyHYTH BiAIIOBiHY
npobiieMy — HIIKOM  MOXIJIMBO 32  PaxyHOK
JOTPUMAHHS «TECTYy Ha IPOHNOPUIHHICTE» Yy
«IIEPOKOMY» HOTO PO3yMiHHI (€IeMEHTAMH SIKOTO
€: IOPEUHICTh (3aKOHHICTh, IPaBOBA BU3HAYCHICTb,
JMOTPUMAHHS JICTITUMHOI METH), HEOOXIJIHICTh
(MiHiMi3aLis BTpyYaHHS y «IIPUBaTHY aBTOHOMIIO»
0co0U, BUKOPUCTAHHSI MEHIII IHTPY3MBHUX 3aCc00IB
BTPYYaHHs), CyMipHICTb («CIpaBeAIUBUil» OanaHc
nyOJIIYHAX Ta MPUBATHUX IHTEPECIB, OCKAPIKCHHS
«HAZMIpHOTO» BTPY4aHHH, Bi/IIIKO{yBaHHS
3aBJaHOl IIKOIM) OJHOYACHO YIOCKOHAITMBIIH
HOPMAaTHBHI 3acagu Ta YHi(iKyBaBIIM IPAKTUKY
e(eKTHBHOTO BUKOPUCTAHHS BIAMIOBiAHUX
IHCTPYMEHTIB 3armo0iraHHs KOpyIil.

KiouoBi cioBa: mnpomopuifiHiCTh, «TeCT Ha
HPONOPUIHHICTEY», «AHTUKOPYILIHHI» 00MEXEHHS,
3amo0iraHHs, yIOCKOHAJICHHS, 3aKOHOJAaBCTBO,
MPaBO3acTOCYBaHHs, OanaHc, MPUBATHUHN iHTEpeC,
nyOiuHHHN iHTEpec.
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Resumen

Pertinencia. En busca de formas 6ptimas para mejorar el marco regulatorio y unificar la préctica de usar las
restricciones "anticorrupcion” de los recursos como una herramienta para prevenir la corrupcion en sus
diversas formas externas de manifestacion para mejorar significativamente la eficiencia, la efectividad de
dicho uso es bastante posible y aconsejable formar una base completamente nueva, consistente con los
ultimos logros de la ciencia juridica, la base doctrinal para la elaboracién de normas tematicas y la
aplicacion de la ley. Las disposiciones doctrinales profesionales actualizadas sobre la implementacion de
"filtros" de marcos regulatorios defectuosos para el uso de restricciones "anticorrupcion” pueden servir
como un elemento de tal fundamento. Una de las disposiciones mencionadas anteriormente es la "prueba
de proporcionalidad”. La observancia de sus elementos puede eliminar las condiciones previas para el
"defecto” del aspecto normativo de las restricciones "anticorrupcion” de los recursos y aumentar
significativamente la eficiencia de su uso.
El tema del estudio es "prueba y proporcionalidad” como requisito previo para el uso efectivo de las
restricciones de recursos "anticorrupcién®.
El objeto del estudio son las relaciones publicas que surgen en el proceso de cumplimiento de la "prueba
de proporcionalidad” durante el uso de las restricciones de recursos “anticorrupcion”.
La metodologia de investigacion esta formada por un conjunto de métodos cientificos generales y métodos
especiales de conocimiento cientifico. Como método basico: dialéctico, métodos utilizados adicionalmente
de anélisis semantico, 16gico, comparativo, modelado, pronostico.
Resultados de la investigacion. A lo largo de la diversidad de medidas anticorrupcion (como los delitos de
corrupcion), las restricciones anticorrupcion son efectivas, dirigidas directamente a eliminar cualquier
requisito previo para el uso de personas autorizadas para realizar las tareas y funciones del gobierno estatal
o local, para la realizacion y proteccion de sus intereses aumentados o los intereses privados de sus seres
queridos. Sin embargo, el "defecto” del marco legal para el uso de sus recursos (selectividad para la fijacion
del aparato terminolégico "basico", sobresaturacion de las disposiciones de evaluacion, listas "abiertas", la
presencia de banquetes, normas de retiro, la ausencia de definiciones claramente definidas "limites",
identificacion erronea de prohibiciones y (prohibicion), etc.) complica significativamente la aplicacion y,
por lo tanto, reduce la eficiencia del uso de sus recursos. Es muy posible eliminar el problema
correspondiente adhiriéndose a la "prueba de proporcionalidad” en su sentido "amplio" (elementos de los
cuales son: relevancia (legalidad, seguridad juridica, adhesion a un objetivo legitimo), necesidad
(minimizando la interferencia con la persona "autonomia privada”, uso de medios menos intrusivos de
interferencia), proporcionalidad (el equilibrio "justo” de intereses publicos y privados, el atractivo de la
interferencia "excesiva", compensacion por dafios) al tiempo que mejora el marco regulatorio y unifica el
efecto de la practica y El uso adecuado de las herramientas apropiadas para prevenir la corrupcion.

Palabras clave: Proporcionalidad, "prueba de proporcionalidad”, restricciones "anticorrupcion”,
prevencion, mejora, legislacién, aplicacién, equilibrio, interés privado, interés publico.
Introduction

In the search for effective means of preventing activities and to adversely affect the

corruption in all its manifestations in the
activities of public administration entities,
forming and regulating models of the relations
of the latter with individuals with an emphasis
on focusing the activities of the respective
entities on the maximum concentration of
efforts to exercise and protect rights, freedoms
and the legitimate interests of the latter,
increased confidence in the activities of persons
authorized to perform the functions of the state
or local government, the specific attention of the
community  concerned to  pursue the
introduction of "filters" that would make it
impossible to use the benefits of the public
service to satisfy private interests of public
officials, to "divert" them from their core

implementation and protection of public
interests. The role of one of these "filters" is
traditionally  fulfilled by ™anti-corruption”
restrictions  (otherwise called "special™),
focused on the "external" activity of public
servants, their "gift" relations, "ex-service"
activities, etc. However, by introducing such
"filters”, one should not forget about the
"private autonomy" of public servants, which is

directly related to their personal rights,
freedoms, legitimate  interests,  which
necessitates the reasonable regulation of

"special”, "anti-corruption" restrictions on at the
same time focusing on the satisfaction of public
interests and ensuring the "private autonomy" of
persons authorized to perform the functions of
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state or local self-government. So, it is an urgent
need to introduce regulatory “filters” for
efficient use and the limitations mentioned
above.

One of these "filters" is the "proportionality
test” (“the principle of proportionality"”, the
"doctrine of proportionality"), the regulatory
enactment and practical implementation of
which allows to ensure that the "fair" balance
between the private and public interests of all
parties  involved relations, maximum
concentration of efforts of public servants in the
performance of their professional duties,
eliminating the prerequisites for "corrosion of
power" and their "private autonomy", the
exercise of their personal rights, freedoms, legal
interests.

The "proportionality test" should “"permeate”
(play the role of "basic", "fundamental™) all
provisions of anti-corruption legislation,
including «Provisions on "anti-corruption”
restrictions», aimed at preventing any
prerequisites for using the benefits of public
service to realize and protect public employees
of their private interests (personal or close
persons).

An in-depth analysis of the phenomenon of
relevant "anti-corruption™ restrictions is in the
aspect of adherence to the "proportionality test"
and allows for the formation of a new reliable
scientific basis (adherence to the principle of
scientific  nature) for modern unified
rulemaking and enforcement, focused on the
effective, resource-efficient prevention of
corruption in all its manifestations in public-
service relations. Although many states have
"anti-corruption” restrictions in their national
legislation, the quality defects of the latter,
unfortunately, cause problems in their practical
implementation, creating preconditions for
arbitrary subjective interpretation of normative
legal provisions, as well as wide limits for
subjective discretion in law enforcement. As a
result, it significantly reduces the "value"” of the
relevant restrictions as an effective "filter" for
the manifestation of correction in the activities
of public officials.

Itis the updated view, using the "proportionality
test" as a constituent element of the rule of law,
the resource of "anti-corruption™ restrictions
and will identify the gaps in their regulatory
frameworks and practices, to formulate concrete
proposals for their elimination and significantly
improve the effectiveness of their application
and that is the purpose of this research.
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Methodology

The research is based on the use of both general
scientific and special methods of scientific
knowledge. The basic method is the dialectical
method of scientific knowledge, which explores
qualitative changes in the understanding of the
content of the "proportionality test” and "anti-
corruption” restrictions and their combination in
the context of the transformation of approaches
to "filters" of anti-corruption activities of public
officials. The method of semantic analysis is
used to find out the content of the "thematic"
conceptual apparatus ("gift", "external activity",
"ex-service activity," "close persons”, "fair
balance", etc.), and the logical and legal method
— for formulation of its "basic" elements.
Through comparative legal analysis, the features
of normalization of the principles of "anti-
corruption™ restrictions were revealed and their
defects in observance of the “proportionality
test” were singled out. Using the methods of
modeling and forecasting the proposed author's
understanding of the "proportionality test” in the
use of the resource "anti-corruption” restrictions
and the recommendations on the normative
fixing of its principles and the unification of the
practice of effective use.

Analysis of recent research

The analysis of available sources suggests that
the attention of legal scholars mainly focuses on
an in-depth study of the principle of
proportionality as a component of the rule of law
(Yevtoshuk, 2015), its historical aspect and
theoretical components (Totskyi, 2013), its role
in shaping Ukrainian legal practice and practices
of the ECtHR (Pogrebnyak, 2012), places in the
system of principles of regulation of
administrative judicial relations (Luchenko,
2019; Fulei, 2015; Pisarenko, 2019; Wenger,
2017), tax relations (Shadura, 2019), etc.

At the same time, it can be argued that there is a
steady tendency to study the resource of "anti-
corruption™ restrictions, such as: with emphasis
on the specifics of regulatory fixing and
application practices in individual countries
(Bikeev, 2013; Zimneva, & Chumakova, 2015;
Vasilyeva, 2015), comparatively-legal analysis
of the experience of several countries (Willoria,
Sinestrom, & Bertok, 2010), generalized analysis
of their resources in relation to individual
subjects of public-legal relations (Parliamentary
Ethics in Ukraine..., 2017), content and
problematic aspects of the application of certain
varieties "anti-corruption restrictions
(Kolomoiets, Verlos, & Pyrozhkova, 2018), their
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relation with other means of preventing
corruption (Chernogot, Zaloilo, & Ivaniuk,
2017), considering its as an integral part of the
principle of protection of legitimate expectations
of a person in their relations with public servants
(Kolomoiets, 2019), etc. What undoubtedly, on
the one hand, leads to the formation of a modern
theory of proportionality in law, the isolation of
the "constituent elements™ of the corresponding
"test" and the features of its manifestation in the
regulation of different legal relationships. On the
other hand, the variety of thematic scientific
works testifies to the diversity of directions of
researching the resource of "anti-corruption
restrictions, the desire to offer the "optimal"
model of normalization of their principles and the
unification of the practice of application.

At the same time, unfortunately, “anti-
corruption™ restrictions still do not serve as an
effective means of counteracting corruption,
which leads to the search for new approaches to
the study of their resource, including and in the
aspect of the "proportionate” ratio of public
interests, to ensure the implementation and
protection of which they are oriented, and the
"private autonomy" of those persons in relation
to whom they are implemented. Therefore, there
are, unfortunately, no works directly devoted to
the analysis of "anti-corruption" restrictions in
the aspect of observance of the "proportionality
test", which creates a corresponding gap in the
modern, modern, consistent with the latest
achievements of legal science, the foundation for
norm-building and enforcement in the area of
combating corruption, the restoration of which
will contribute to the effective resolution of the
latter's problems.

Presentation of key research findings

l. ""Proportionality test™: basic
doctrinal approaches to its
understanding

Traditionally, in legal science, the "test of non-
proportionality™ ("the theory of proportionality”,
"the principle of proportionality",
"proportionality™) is considered in its direct
connection with the rule of law and the focus,
first of all, on the "fair balance" of private and
public interests , "The proportionality (balance)
of the measure taken and the goal pursued"” (The
Great Ukrainian Legal Encyclopedia, 2017), "...
the use of reasonable measures (suitable,
proportionate, necessary) to achieve a legitimate
public purpose" (Yevtoshuk, 2015), “...
reasonable in the balance of interests, according
to which the purpose of restriction of rights,

Vol. 8 Niim. 23 /Noviembre - diciembre 2019

persons should be essential, and the means of
their achievement - reasonable and minimally
burdensome for the persons whose rights are
restricted” (Pogrebnyak, 2012), ... the balance
of private and public interests... in cases of
possible restriction of human rights by state
bodies and conflict of relevant interests”
(Totskyi, 2013). Thus, there is a dominance of
the "balance” of private and public interests, their
proportionality, which is undoubtedly true even
in view of the etymological analysis of the very
name of the corresponding "test".

However, a literal interpretation of the above
provisions nevertheless indicates that, in addition
to the “balance”, the “proportionality test”
resource is associated with a legitimate purpose,
the normalization of the restrictions on the rights
of individuals, the validity of the application of
measures by the state against individuals, etc.
This, in turn, leads to the formulation of the
proposition that the "proportionality test" is not
only a "balance", "proportionality” of public and
private interests, but also a combination of the
corresponding "balance™ with other constituent
elements of its content. Which is in full
agreement with the "narrow” and "broad"
understanding of the "proportionality test" in
legal science, according to which: "narrow"
understanding is associated solely with the
"balance" of public and private interests, and
"broad" implies a combination of the three
"basic" elements that collectively form its
resource. Among the last:

a) Propriety, which, as a "collective"
element, provides for the validity of the
application for the achievement of a
legitimate mother, legality and legal

certainty:
b) The necessity, which also as a
"collective" element includes

minimizing interference with the so-
called "private autonomy" of the person
and priorities in the use of less
"intrusive" (Lifestyle monitoring: an
overview of international practice,
possible use in Ukraine, 2016) means;

c) A fair balance of private and public
interest (otherwise called
"proportionality"), a "negative result"
for the individual and a "positive result"
for the public interest, the possibility of
appealing and compensating for the
harm caused, which makes it impossible
to "achieve the goal, the result at any
cost" (Totskyi, 2013).

651

&

v

Encuentre este articulo en http://www.udla.edu.co/revistas/index.php/amazonia-investiga o www.amazoniainvestiga.info
ISSN 2322- 6307




652

If "narrow" understanding is focused, first and
foremost, on the proportionality of public and
private interests, "broad" understanding allows to
find out the whole uniqueness of the
"proportionality ~ test”,  the  complexity
("aggregate™) of its content, while recognizing
the prerequisites for the effective use of this
resource as a "filter" of possible unlawful actions
on the part of persons authorized to perform the
functions of the state or local self-government,
related to the use of the benefits of their activity
not for the realization and protection of public
interests, but vice versa for — their private
interests (personal or close persons), which
causes "corrosion of power". At the same time as
a "filter" to prevent the interference by public
administration entities in the "private autonomy"
of these persons in order to achieve a
meaningfully public result at any cost. It is the
“broad” understanding of the “proportionality
test” that should play the role of a basic doctrinal
approach to form the scientific basis for the anti-
corruption direction of rulemaking and
enforcement, including the use of the resource
“anti-corruption” restrictions.

I "Anti-corruption’ restrictions as
the scope of objectification of the
""proportionality test"

Among all the variety of anti-corruption
measures, “anti-corruption” restrictions take the
forefront due to the specific nature of their
content and the variety of external forms of
expression. Analyzing the law and practice of its
application in different countries, it can be stated
that these restrictions are quite widespread,
focused on the special subject, their purpose is to
prevent the "diversion" of such persons from
performing their activities and to take advantage
of the latter to implement and protect their
private interests (personal or close). Accepting
the idea of introducing "anti-corruption”
restrictions, the state, with an emphasis on the
specifics of national rulemaking and law
enforcement, take a different approach to the
normalization of their principles (definitions,
diversity of species, procedural aspect) and the
unification of the practice of using their resource.
It is possible to conditionally distinguish several
"pasic" aspects in clarifying this question.

The first is to perceive or ignore the relevant
constraints. For the most part, states perceive
appropriate restrictions as a "tool" to prevent
corruption.

The second is the level of their normative
regulation, which stipulates either normalization
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at the level of a separate "basic" anti-corruption
legislative act (Ukraine, Republic of Kazakhstan,
Republic of Georgia) or a separate section of a
legislative act on public service (Federal
Republic of Germany, Republic of Moldova) or
tort legislation (People's Republic of China).

The third is the degree of regulation and the
"model of using their resource, which provides a
detailed regulation of the foundations of each
type of restriction (the Directorate of the Office
of Ethics of US Government Code of Federal
Regulations, Ethical Principles of Conduct of
Civil Servants of the Kingdom of Norway) or
mainly generalized regulation of their legislation
at the same time preparation of interpretative acts
by the subjects of corruption prevention
(clarification of National Anti-Corruption
Agency in Ukraine). Two "basic" models of
regulatory framework for the use of the resource
"anti-corruption” restrictions are dominant —
"rigid”, which provides for bans for public
officials with certain exceptions, for which
certain boundaries are set (for example, the
experience of the People's Republic of China), or
"soft" ("liberal") with a combination of bans and
restrictions (actions that provide for certain
"boundaries", “requirements", "limits"), which is
accepted by most countries of the world.

And, finally, the fourth one is the degree of
unification of law enforcement practices, and
therefore the efficiency of using the resource of
"anti-corruption” restrictions, which is confirmed
both by legal positions, by generalizing the
practice of the subjects of counteracting
corruption, and by real indicators of detecting
illegal actions that cause "corrosion", and
prosecution of those responsible (from minimal
manifestations to consistently high), tolerance
coefficient — to the perception of corruption in
society (from the maximum in the countries of
Africa, the former Soviet Union and to the
minimum in Europe, the USA, Singapore,
Philippines, etc.).

"Anti-corruption” restrictions are traditionally
considered to be: restrictions on receiving gifts
("gift relationships"™), on combining or
combining core activities with other activities
("on external activities"), on the work of loved
ones, on abuse of office or position, post-
termination restrictions (ex-service). Despite the
diversity of the names of these restrictions, the
detailing of the normalization of their content in
the laws of different countries, nevertheless
approaches to their purpose, meaningful content
and species diversity are the same. Even if the
provisions of the laws of different countries
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governing "gift" relations in the public service
sphere differ by the degree of detail (for example,
in the USA, the Directorate of Ethics of US
Government Bodies, in the Czech Republic — the
Code of Ethics for Officials and Civil Servants,
in Ukraine — Article 23-24 of the Law of Ukraine
"On Prevention of Corruption” (2014) and a
number of by-laws, interpretative acts of
National Anti-Corruption Agency), however,
typical are the priorities of normalizing the
principles of "gift" restrictions (securing the
"basic" concept of this apparatus — "allowed"
gifts, "gifts subject to limits", "prohibited gifts",
"official (or business) gifts", rules for handling
them, responsibility for violation of restrictions,

etc.).

While forming the basis of restrictions on the
"external" activity of public servants, the
legislator in different countries still adheres to
"basic" approaches to prevent the "growth" of
public service and business, "distraction" from
the core activities of persons authorized to
perform the functions of state or local
government, at the same time offers, though
different in number and variety, exceptions for
particular activities (in some cases, even
detailing those exceptions for particular types of
public servants, offering several the criteria for
defining such exceptions (for example, not only
is it important whether a certain type of activity
is an exception to the general prohibited list, but
also what will be the remuneration for
performing that activity, and sometimes even
with the variety of provisions for certain types of
public servants — in the legislation
(Parliamentary Ethics in Ukraine..., 2017).

While basing the use of the resource of restriction
after the termination of service (restriction on
"ex-service" activity), although with different
direct forms of such fixing, still "basic" are the
validity of the restriction, exceptions to the
general rule and responsibility for non-
compliance with established legal prescriptions.
When formulating provisions that establish the
principles of restriction on the work of close
persons, approaches to determining the circle of
persons who are "close persons"” are typical, as
well as exceptions to the established rule. Despite
the general perception of "anti-corruption”
restrictions as one of the means of preventing
corruption, securing their foundations in the
legislation, the use of their resources is still
recognized as  effective,  unfortunately,
impossible due to the problems of law
enforcement that are caused by the
"defectiveness” of the legal basis of the latter.
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III. "Proportionality test” as a tool for
eliminating the "defectiveness' of the base of
using the resource "anti-corruption™
restrictions

Focusing on appropriateness as the first element
of the "proportionality test" of the above-
mentioned "“anti-corruption” restrictions, it
should be argued that the requirement to achieve
a legitimate goal by the latter is fully perceived
in different countries since the anti-corruption
restrictions are imposed for the sake of use and
functions of the state or local government, the
benefits of the public service not for the
realization and protection of public interests, but
for private interests (personal or your loved
ones). The corresponding limitation is legitimate
in the aspect of its targeting.

At the same time, unfortunately, the laws of
different  countries  are  contradictory,
generalized, and conflicting in terms of
complying with the other elements of this
element of the content of the “proportionality
test”. It is worth asserting the dispersion, variety
of regulations that capture the basis of such
restrictions, oversaturation of their valuation
provisions (“"universally accepted ideas about
hospitality", "important events in a person's life",
"other paid activity”, etc.), banquets and
absenteeism "open" lists, which sets wide limits
for the manifestation of subjective discretion in
interpreting and applying the relevant provisions.
Unification of normative legal "anti-corruption”
restrictions, concentration of them in the "basic"
anti-corruption normative legal act, detailing the
teaching of their content, normalization of the
whole thematic conceptual apparatus will
enhance the role and importance of legality and
legal certainty as the other two components of the
"test element" appropriateness, and therefore will
promote the effectiveness of using "anti-
corruption” restrictions as a tool to prevent
corruption.

Focusing on the need for the “proportionality
test” element to be bound by “anti-corruption”
restrictions, the following should be noted.
During setting certain limits on the activities of
persons authorized to perform the functions of
state or local government, it should be
remembered that such "boundaries” should be
objectively minimal concerning the "private
autonomy" of the persons concerned. It is
impossible to restrict a person in the exercise of
his rights, freedoms, legitimate interests, and in
the case of the introduction of certain boundaries,
it is necessary to provide for the elimination of
preconditions  for  "total”, "excessive"
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interference in his life, the life of loved ones.
Thus, in particular, setting restrictions on ex-
service activity, it is nevertheless important to
realize that it should not deny the person the
opportunity to exercise the right to work, to
receive remuneration for work, to decent
working conditions, etc. Assuming the principles
of restriction on "external™ activity, one cannot
deny the possibility of realizing oneself as a
creative person, engaging in scientific activities,
etc. The relevant restrictions, normalized in the
law, should be objectively conditioned,
minimally intrusive (minimally “important",
"burdensome™ for a person of all available
variety of such).

And finally, the "proportionality" or "fair"
balance of public and private interests in
normalizing the principles of "anti-corruption”
restrictions must find its direct manifestation in
the objectively conditioned, fixed, allowed in
relation to the private person "negative" result of
interference with its private life by setting
"boundaries”, "limits", “boundaries" (with
respect to certain types of active activity, the
possibility of obtaining material services,
objects, etc.) and a "positive" result to eliminate
any corruption risks in such person's activities to
ensure the realization and protection of public
interests.

It is obligatory to standardize the grounds of
appeal against possible manifestations of
"excessive" interference with the privacy of a
person authorized to perform the functions of
state or local government, unlawful interference,
and to compensate for the harm caused by such
interference. Therefore, improving the regulatory
framework for using the resource "anti-
corruption" restrictions is in the aspect of
compliance with all three elements of the
"proportionality test” and eliminates those
problematic  (“defective™) aspects, which,
unfortunately, take place today, significantly
reducing the effectiveness of the relevant
restrictions as an effective tool to prevent
corruption in all its manifestations in the
activities of persons authorized to perform the
functions of the state or local self-government.

Conclusions

Among the variety of anti-corruption tools (in
particular, corruption-related offenses), anti-
corruption restrictions are effective, aimed
directly at eliminating of any prerequisites for
use by persons authorized to perform the tasks
and functions of the state or local government for
the realization and protection of their private
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interests or the private interests of close persons.
However, the "defect" of the legal bases for the
use of their resource (selectivity of fixing the
"basic" terminological apparatus, oversaturation
of evaluation provisions, "open" lists, the
presence of banquet, withdrawal norms, the
absence of clearly defined "limits", erroneous
identification of prohibitions and (prohibition),
etc.) significantly complicates enforcement, and
therefore reduces the efficiency of their resource
use.

It is possible to eliminate the relevant problem
by adhering to the "proportionality test" in its
"broad" sense (elements of which are: relevance
(legality, legal certainty, adherence to a
legitimate  aim),  necessity  (minimizing
interference with the "private autonomy" of a
person, use of less intrusive means of
interference), proportionality (a "fair" balance
between public and private interests, appeal
against "excessive" interference, compensation
for harm) while improving the regulatory
framework and unifying the practice of effective
use of appropriate anti-corruption tools.
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