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Abstract

The authors of the article have carried out
research in the field of ensuring the constitutional
guarantees of the right to judicial protection in
disputes concerning the invalidity of a will as a
basis for acquiring property rights in Ukraine.
The object of the study was the public relations
that result from the recognition of a valid
covenant. The subject of the study was the
domestic regulations that provide the rights to
judicial protection in disputes about the invalidity
of the will. Constitution as the main law of
Ukraine in Art. 3 establishes a guarantee under
which the state is charged with the duty to assert
and uphold human rights and freedoms, which is
its primary duty. In case of violation, non-
recognition or contestation human rights, the
right to protection by a court is guaranteed by the
Constitution. According to Art. 55 of the
Constitution, the court protects human rights and
freedoms.

According to the results of the study, it was
concluded that the norms of the Constitution,

Aceptado: 22 de agosto del 2019

Written by:

Iryna Drobush®
https://orcid.org/0000-0002-0006-8676
Olena Olkina*
https://orcid.org/0000-0002-2508-1869
Tetiana Vodopian®
https://orcid.org/0000-0002-7482-5477
lllia But*
https://orcid.org/0000-0001-7887-3504

AHoTanis

ABTOpH CTaTTi CAIMCHWIN HOCTIHKEHHS B cepi
3a0e3nevyeHHs KOHCTUTYLIHHNX TapaHTiii npaBa
Ha CYJIOBHi 3aXUCT y Cropax 00 HeMIHCHOCTI
3aIloBITY SIK IiJICTaBH HaOYTTs IpaBa BJIACHOCTI
B YkpaiHi. O0’€KTOM JIOCHIPKEHHSI BUCTYIHIN
CYCITIUTbHI BiTHOCWHM, SIKi BHHHKATh BHACIIJOK
BU3HAHHI HaJiiicHUM 3amoBity. [Ipemmerom
JOCITIIKEHHS BUCTYIIIITA BITYM3HAHHI
HOPMATHBHO-TIPABOBI aKTH, AKi 3a0e3MedyIoTh
mpaBa Ha CYIOBHH 3aXHCT y CIOpax MIOAO
HenmidicHocTi  3amoBity.  KoHctwTymis Ak
OCHOBHMH 3aKOH YKpaiHM B CT. 3 3aKpiIuTioe
rapaHrio, 3TiJHO 3 SKOK Ha JIEepiKaBy
MOKJIAJa€ThCsi  O0OB’A30K  YTBEPIDKEHHS 1
3abe3mneueHHs mpaB i cBOOOM JIOAMHU, IO € ii
TOJIOBHUM O0OB’SI3KOM. Y BHMAJKy HOPYIIEHHS,
HEBU3HAHHS abo OCIIOPIOBAHHS npas
KoHcTuTymi€ro rapaHTyeThes MpaBO HA 3aXUCT
cynoM. BiamoBimHO 70 CT. 55 OCHOBHOTO 3aKOHY
HAIOi JePIKaBU CyIOM 3aXHIIAOTHCS IpaBa i
CcBO0OOIH JIIOAUHA
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civil law and civil procedural legislation of
Ukraine serve as the basis for a well-established
generalization of jurisprudence in disputes about
the invalidity of a will as a basis for acquiring
property rights in Ukraine. However, the
individual cases of individual courts of the
national judicial system of Ukraine do not allow
to claim the existence of a unified algorithm for
the application of law-enforcement practice,
agreed and recommended by the Supreme Court
of Ukraine, which indicates the existence of
possible controversial situations to resolve the
problem further.

Keywords: Constitutional guarantees, judicial
protection, invalid will, property right.
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3a pe3yabTaTaMu JOCIiKEHHS OyB 3p0OJIeHHIM
BHCHOBOK, 110 HOpMH KoHCTHTYMIi, HUBITEHOTO
Ta IUBIIFHOTO MPOLECYaTbHOTO 3aKOHOAABCTBA
VYKpaiHu ciyryoTh (yHAaMEHTOM YCTaJICHOTO
y3arajabHEHHs CyZ0BOi IPaKTHKH Y COpax II0A0
HEIIMCHOCTI 3amoBITYy SIK MiJACTaBH HaOyTTs
npaBa BiacHocTi B Ykpaini. PazoMm i3 Tum,
MOOJIMHOKI BUIMAAKK CYJOBOT TPAKTUKH OKPEMHUX
CYIliB HAI[IOHAILHOI CYZOBOI CHCTEMH YKpaiHU
HE J[aloThb MOJIJIMBOCTI CTBEPKYBAaTH IIPO
ICHYBaHHS €IMHOTO aJITOPUTMY 3aCTOCYBaHHS
MPaBO3aCTOCOBHOI TMPAaKTUKH, Y3TOLKEHOI 1
pexomennoBaHoi BepxoBanm Cymom Ykpainw,
0 B CBOIO HYepry, CBIAYUTH NIPO iCHYBaHHI
MOJKJIMBHX CHIpPHUX CHUTYaIllill OA0 BHPIMICHHS

OKpeciieHOoi  mpoOieMu  JTOCHIIKCHHS B
MOJAJBLIOMY.
KoarouoBi ciioBa: KOHCTHTYLiiiHI TrapaHTii,

CyIOBHH 3aXWCT, HCHIMCHUI 3amoBIT, MpPaBO
BJIACH

Los autores del articulo han llevado a cabo investigaciones en el campo de garantizar las garantias
constitucionales del derecho a la proteccion judicial en disputas relacionadas con la invalidez de un
testamento como base para adquirir derechos de propiedad en Ucrania. El objeto del estudio fueron las
relaciones publicas que resultan del reconocimiento de un pacto valido. El tema del estudio fueron las
reglamentaciones nacionales que otorgan los derechos a la proteccidn judicial en disputas sobre la invalidez
del testamento. Constitucion como la ley principal de Ucrania en el art. 3 establece una garantia bajo la cual
el estado tiene la obligacion de hacer valer y defender los derechos humanos y las libertades, que es su
deber principal. En caso de violacién, no reconocimiento o impugnacién de los derechos humanos, el
derecho a la proteccién de un tribunal estd garantizado por la Constitucion. Segun el art. 55 de la
Constitucion, el tribunal protege los derechos humanos y las libertades.
Segun los resultados del estudio, se concluyé que las normas de la Constitucion, el derecho civil y la
legislacion procesal civil de Ucrania sirven como base para una generalizacion bien establecida de la
jurisprudencia en disputas sobre la invalidez de un testamento como base para adquiriendo derechos de
propiedad en Ucrania. Sin embargo, los casos individuales de los tribunales individuales del sistema judicial
nacional de Ucrania no permiten reclamar la existencia de un algoritmo unificado para la aplicacién de la
préctica policial, acordado y recomendado por la Corte Suprema de Ucrania, que indica la existencia de
posibles situaciones controvertidas para resolver el problema aun mas.

Palabras clave: Garantias constitucionales, proteccion judicial, testamento invalido, derecho de propiedad.
OCTI.
Introduction

Property as an economic category accompanies the Institute of Inheritance, which is one of the

human society throughout its history, except for
those stages where man has not yet separated
himself from nature and fulfilled his needs
through simple means of possession and use.
The very existence of the property, that is, the
presence of a person of any property led to the
need to resolve his fate after the death of the
owner. Thus, there was a need to give birth to

oldest institutions of civil law.

The basis for the formation of an institution of
inheritance existed in the time of the original
organization of society. The transfer of the
deceased person's property was based on
centuries-old customs and ethnic traditions that
existed in the inhabitants of certain territories.
The emergence of law as a regulator of relations
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created the basis for consolidating the
provisions on the transfer of property, property
rights and obligations of the deceased to the
heirs.

At various times, the law has undergone
numerous modifications concerning  the
development of morality, society, and
statehood. In the last five years, there have been
significant changes in the political vector of its
development in Ukraine. Moreover,
consequently, these changes, in the first place,
affected the demographic and economic state of
our country's society. The decrease in the
population of Ukraine and its impoverishment
contradict the expectations of the majority of
Ukrainians who have chosen the European
direction of the further functioning of their
country. This state of affairs is contrary to the
basic task of our state, envisaged by the
Constitution of Ukraine (hereinafter - the
Constitution) (1994) as its basic law, which is to
ensure respect for human rights. After all, every
member of society must be guaranteed the
opportunity to live, work, accumulate property
with the idea that in the event of his death,
everything acquired will go to his relatives
following his will or under the law.

One of the tasks of the pro-European integration
of any of the states, which now expresses the
desire for EU membership, is the task of further
building and strengthening the state as a legal
and social one. The fundamental principles of
the EU supranational legal system are the rule
of law and, of course, the observance of human
rights and freedoms. Therefore, the study of the
constitutional guarantee of the right to judicial
protection in disputes concerning the invalidity
(invalidity) of a will as a basis for acquiring
property rights in Ukraine in the current
conditions of its functioning in the political,
legal and social dimensions is certainly relevant
and does not cause any doubt.

Methodology

The methodology of the study that was used in
the article includes general scientific as well as
special researched methods.

First of all, the dialectical allows studying
judicial protection in disputes concerning the
invalidity of a will.

Moreover, in the research, the method of system
analysis was used. This method helps to study the
issue of judicial protection in disputes

concerning the invalidity of a will concerning
different approached.

In addition, the comparative-legal method shows
foreign experience in the provision of the
constitutional guarantee of the right to judicial
protection in disputes concerning the invalidity
of a will.

analysis of recent research

There are many works in the field of scientific
research that analyze similar relationships, but
most of them relate to other constitutional
principles in the hereditary law of Ukraine, such
as Nelin, O. (2014), Oksanyuk, N. (2016),
Pysaryeva, E. (2008), Zhelinkova, 1. (2000) and
others. However, as already noted, no scientific
analysis of the identified problem was
conducted.

Presentation of key research findings

The purpose of this article is to investigate the
constitutional guarantee of the right to judicial
protection in disputes concerning the invalidity
of a will as a basis for acquiring property rights
in Ukraine.

To achieve this goal, the following tasks were
set:

— Toinvestigate and analyze the norms of
the current legislation regarding the
implementation of the constitutional
guarantee of the right to judicial
protection in disputes concerning the
invalidity of a will as a basis for
acquiring property rights in Ukraine;

— Determine the specifics and procedure
of implementation of this guarantee in
the system of national law of Ukraine;

— To identify, on the basis of case law
analysis, the current state of the problem
of research in Ukraine.

Constitution as the main law of Ukraine in Art. 3
establishes a guarantee under which the state is
charged with the duty to assert and uphold human
rights and freedoms, which is its primary duty.
The constitutional norms that provide
fundamental rights and freedoms are detailed in
the national legislation. And in case of violation,
non-recognition or contestation human rights, the
right to protection by a court is guaranteed by the
Constitution. Thus, according to Art. 55 of the
Constitution the court protects human rights and
freedoms (1996). In addition, the contents of the
above article were clarified by the Constitutional
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Court of Ukraine in the decision in the case of the
constitutional appeal of citizens of Protsenko
Raisa Nikolaevna, Polina Petrovna Jaroshenko
and other citizens regarding the official
interpretation of Articles 55, 64, 124 of the
Constitution of December 25, 1997 No. 9- sn. For
example, one of the conclusions stated that a
court cannot refuse justice if a citizen of Ukraine,
a foreigner, a stateless person believes that their
rights and freedoms are violated or violated,
created or created obstacles to their
implementation or other infringement of rights
and freedoms. It is also worth noting that this
right is not subject to restriction even in
conditions of martial law or emergency (Article
64 of the Constitution).

As for the constitutional guarantee of the right to
judicial protection in disputes concerning the
invalidity of a will as a basis for acquiring
property rights in Ukraine, it is, first of all,
advisable to note that the principle of priority of
succession by will is in force in Ukraine's
succession law. This means that the inheritance
by will is in the leading position, and only in its
absence is it possible to inherit by law.

The significance of the transition of ownership in
the manner of inheritance has been manifested in
the normative legal acts that regulate relations
within its boundaries. The main normative legal
acts are: Constitution (1996), Family Code of
Ukraine (2002), Civil Code of Ukraine
(hereinafter - the CC of Ukraine) (2003), Code of
Civil Procedure of Ukraine (hereinafter - CCP of
Ukraine) (2004), Law of Ukraine "On Private
International Law" (2005), Resolution of the
Plenary Session of the Supreme Court of Ukraine
No. 7 of May 30, 2008, "On jurisprudence in
matters of inheritance" (hereinafter - RPSCU No.
7) (2008).

The current European integration processes in
Ukraine are accompanied by the adherence to a
large number of international legal instruments,
including those related to inheritance, including
the Conflict of Laws Regarding Forms of Wills
and EU Regulation No. 650/2012 "On
competence, applicable law, recognition and
enforcement of decisions, adoption and
enforcement of authentic inheritance documents,
and the creation of a European Certificate of
Succession".

According to Art. 1216 of the Civil Code of
Ukraine (2004) is the inheritance of the transfer
of rights and duties (inheritance) from the
deceased individual (heir) to other persons
(heirs). It is worth noting that a person's life is
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always accompanied by the existence of civil
rights and obligations, both personal and
property. As non-property rights are inalienable,
they are terminated with the death of the person,
while property rights and obligations can change
their  subject matter, including through
inheritance.

One of the basic property rights of a person who
is part of the inheritance should be considered
property rights (Part 1 of Article 316 of the Civil
Code of Ukraine (2003)). However, Chapter 24
of the Civil Code of Ukraine (2003) does not
contain inheritance instructions as a separate way
of acquiring property rights, which is a mere
omission of the legislator. In this case, Part 1 of
Art. 328 of the Civil Code of Ukraine (2003)
establishes that ownership is acquired on grounds
not prohibited by law. Since, after the death of a
person, the ownership of the property that
belonged to him during his life passes to other
persons in the inheritance order, that is, the heirs
receive the right of ownership of such property,
inheritance in its essence is a way of acquiring
ownership.

In the theory of civil law, the methods of
acquiring property rights are divided into
primary and secondary, given the nature of the
emergence of such a right. The primary way, for
example, is to create things.

Inheritance should be attributed to secondary
(derivative) ways of acquiring ownership, the
signs of which are:

— The will of the previous owner to
transfer ownership of the property;
—  The transfer of his duties related to this

property.

This fact confirms that in the case of inheritance
as a secondary way of acquiring ownership, the
heir, by making a will, shows his will to transfer
certain property to a particular person. In the
absence of a will, the principle of inheritance
enters into force as the principle of taking into
account the true and permissible will of the
testator (Oksanyuk, 2016). The fact is that the
existence of the order of inheritance by law,
which is conditioned by family ties, presupposes
the permissible will of the testator to transfer his
property in the event of death to those persons.
Refusal to write a will, invalidate it or leave some
of the property outside the testamentary orders
indicate that the heir agrees to transfer the rights
to his property to the heirs designated by the state
in civil law, that is, to the heirs by law, or if they
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do not exist — to the territorial community in
order to recognize the heritage of the dead.

Inheritance, while at the same time being the
basis for the acquisition of property rights for
heirs, is the realization of the power to dispose of
the heir, which is manifested in the decision of
the further fate of property (things).

The original way of acquiring ownership is
characteristic of property that is not newly
created, "clean”, that is, in one way or another it
is accompanied by certain rights related to the
ownership that have arisen from the previous
owner and pass to the next. Part 4 of Art. 319 of
the CC of Ukraine establishes that the property
obliges. Therefore, the duty to respect the
boundaries and limitations of property rights are
unconditionally transferred by succession.

Inheritance by will is directly based on the
prescription of the Constitution (Part 1 of Article
41), according to which everyone has the right to
own, use and dispose of his property, the results
of his intellectual, creative activity.

The will is the order of an individual in the event

of his death (Art. 1233 of the CC of Ukraine). A
person has the right to inherit the rights and
obligations that belong to this person at the time
of making the will, as well as those rights and
obligations that may belong to him in the future.
The validity of the will is determined on the day
the inheritance is opened (Pysaryeva, 2008).

A will is inherently a one-sided transaction, that
is, an action taken by a testator to arise between
him and the heirs of a hereditary relationship.
One-sided, this is because only one party is
burdened with rights and obligations, while the
other can only either accept the offer or become
the subject of the hereditary relationship. A one-
sided transaction may create obligations for other
persons only in cases established by law or by
agreement with these persons (paragraph 3 of
part 3 of article 202 of the CC of Ukraine). The
will remain a one-sided transaction even if it
establishes a testamentary refusal or bequest.

As mentioned earlier, only an individual with full
civilian capacity can be the testator. The
experience of developed foreign countries, which
differently interpret the age requirement of active
testability is interesting. In Germany, 16-year-
olds have the right to make a will. In France,
except for adults, a testament can be made by
minors who have reached the age of 16 but only
about half of their property. In Georgia (USA),

14-year-olds have the right to make a will (Nelin,
2014).

There is no single scientific approach to
addressing the age-old criterion of active
testability. Thus, 1. Zhelinkova notes that if
minors have the right to dispose of their earnings,
scholarships and  other income, then,
accordingly, the transfer of such property on will
is one of the ways of such disposal (Zhelinkova,
2000).

Ukraine is in the right position, linking active
testamentary capacity not with age, but with the
capacity of a person. However, there are
problems with the identification of persons who
are disabled or incapacitated, so the Ukrainian
legislator should consider creating a register of
disabled persons and incapacitated persons, or
separately in the electronic Register of court
decisions to develop the possibility to find the
necessary court decisions regarding the
limitation or deprivation of information. At the
same time, access to such registers should be
allowed only to a certain category of persons,
first of all, notaries. Fixing the status of disabled
or incapacitated persons will save time and
material resources in witnessing the will, and will
also reduce the possibility of questioning its
validity.

Inheritance by will as a means of acquiring
ownership is possible only if the internal and
external requirements of the will are met. The
internal ones include the legality of the content of
the will, that is, the testamentary orders and the
external ones include the observance of the
established form and the availability of
testability.

According to Art. 1247 of the CC of Ukraine, the
will must be made in writing, indicating the place
and time of its drafting.

In addition, the will must be personally signed by
the testator or, in the case of illness or physical
disability, by another person, on his or her behalf,
certified by a notary or other authorized person,
and registered in the Hereditary Register.

Cases, where the will is certified by another
person, are provided by the CC of Ukraine
(Articles 1251, 1252 of the CC of Ukraine).

The obligatory procedure of registration of a will,
which is certified by an authorized person, except
for the notary and the official of the local self-
government body, is his / her witness certificate.
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The property of the heirs under the will is
questioned if there are grounds for the invalidity
of the will or grounds for its invalidation, since
such cases are equated with the absence of a
testamentary order, and therefore a groundless
acquisition of ownership.

A will drawn up by a person who did not have
the right to do so, as well as a will made in
violation of the requirements regarding its form
and certificate, is void (Part 1 of Article 1257 of
the CC of Ukraine).

The Ukrainian legislator does not specify the
cases when the will is void, therefore, analyzing
the mentioned provisions, we can conclude that
the will is invalid:

— Made by a person under 18 years of age
or not emancipated;

— Drawn up by a disabled or incapacitated
person;

— Made through a representative;

— Is not done in writing;

— Does not contain instructions on the
time and place of the act

— Without the personal signature of the
testator or in established cases without
the signature of the proxy;

—  Certified by a person without authority;

—  Certified by an authorized person with a
violation of the order.

On the claim of the interested person, the court
will invalidate the will if it is established that the
will of the testator was not free and did not
correspond to his will (Part 2 of Art. 1257 of the
CC of Ukraine).

As evidenced by the case law, the most common
grounds for appealing to a court for recognition
of a will are a violation of the rules of the current
legislation on the procedure for drawing up and
certifying a will. In this case, the right to file a
lawsuit is seen as a subjective right of citizens,
which directly follows from the law, to apply to
the court for protection of the violated, disputed
right. It is worth noting that the claim as a means
of judicial protection of subjective rights and
legitimate interests belongs to the number of
fundamental categories of the Ukrainian legal
system. The right to file a claim is specified in
the rules of the CPC of Ukraine. According to pp.
1, 2 art. 4 of the CPC of Ukraine, every person
has the right, following the procedure established
by this Code, to appeal to the court for the
protection of their violated, unrecognized or
disputed rights, freedoms or legitimate interests.
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The analysis of the case-law cited below on the
topic of research indicates the ambiguous nature
of its application by the courts in our country.
Thus, the person filed a claim for recognition of
the will void, alleging that such a will was
certified by the acting notary public office, that
is, a person who is not explicitly specified in the
legislation as having the right to certify the will.
The decision of the Primorsky District Court of
Odessa denied the plaintiff the satisfaction of the
claim since the acting notary public office notary
receives all the rights and obligations of the
notary in the presence of a certificate of his right
to engage in such activities (Decision Ne
75389717 of the Primorsky District Court of
Odessa of July 11, 2018, 2018).

The wills are void even after the death of the
person who made them under art. 17 of RPSCU
No. 7, but there are exceptions to the general rule.
The case law contains the case when the wife
filed a lawsuit against her husband for declaring
their joint marriage covenant null and void, as the
notary refused to cancel the said covenant,
alleging that the will incorrectly state the
identification number according to the state
register of individual taxpayers of the taxpayers
who signed the will. From the plaintiff's point of
view, the will is executed in violation of the
current legislation, so it must be declared void.
By the decision of the Kozyatynsky District
Court of Vinnytsia region of 22.12.14, on the
above grounds, referring to Art. 1257 of the Civil
Code of Ukraine, was declared void by the
spouses for the lives of both of the spouses who
made it.

Conclusions

Thus, as for today, the norms of the
Constitution, civil legislation and civil
procedural legislation of Ukraine serve as the
basis for a well-established generalization of
jurisprudence in disputes concerning the
invalidity of a will as a basis for acquiring
property rights in Ukraine. This is reflected in
PSPSU Ne 7, the guidelines of which were
examined above, which provide for the right of
heirs, as well as any interested person to file a
suit in civil proceedings in court for the
protection of their violated or disputed rights.
However, such an appeal is possible only after
the death of the testator. However, the
individual cases of individual courts of the
national judicial system of Ukraine do not allow
to confirm the existence of a unified algorithm
for the application of law enforcement practice,
agreed and recommended by the Supreme Court
of Ukraine. And this, in turn, indicates the
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existence of possible controversial situations to
solve the identified problem of the study in the
future.
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