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Status «ecological» obligations of a flag state as an integral part of the
«genuine link» conception

CraTycHi «eKoJI0TiuHD» 3000B’SI3aHHA «Iep:;KaBU NPANopay», Ik HeBil’€MHA YacTHHA
KOHIeNnuii «peajbHOro 3B’ A3Ky»

Received: October 10, 2021

Abstract

The modern legal regime of a flag State’s status
“ecological” obligations is composed by a
legislation (laws and regulations) of two levels:
international and national. The legislation of both
the levels is consistent with the generally
accepted international rules, standards and
recommended practices and procedures, the
“UNCLOS’82”, the rights of States and
prescribes, inter alia, measures to be taken for the
protection and preservation of the marine
environment pollution — measures to prevent,
reduce and control pollution of the marine
environment — the States’ ‘“ecological”
obligations. It is generally accepted in
international  maritime  law to  dived
abovementioned  obligations  in:  status
“ecological” obligations of the “shore States”,
status “ecological” obligations of the “port
States” and status “ecological” obligations of the
“flag States”. The research topic is certainly
relevant given the almost catastrophic situation
due to pollution of the world's oceans and the
environment in  general. The research
methodology includes methods of analysis and
synthesis, dogmatic method and comparative law
method. This research focuses on the definition
of the modern international legal regime of a flag
State’s status “ecological” obligations. These
obligations form a flag State’s legal status and
could be qualified as an integral part of the
“genuine link” conception. The author of the
article concluded that the current conventions in
the field of maritime law aimed at protecting the
world's oceans play an important role, but no less
important tasks are to improve national
legislation of coastal countries, as well as proper
implementation of both international and
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AHoTanisa

CydacHHii TPABOBHU PEXKHUM «EKOJIOTIUHUX)»
3000B’s13aHb JICPKABH Tparopa CKIaJa€eThes i3
3aKOHOJABCTBA (3aKOHIB 1 MPaBMII) IBOX PIiBHIB:
MDKHApOIHOTO Ta HAaIllOHAJBHOTO.
3akoHOMABCTBO 000X  pIBHIB  BiAIOBizmae
3araJlkHOBU3HAHUM MDKHAPOTHUM IIPAaBHIIAM,
CTaHIapTaM 1 PEKOMEHIOBAaHNUM MpPaKTHKaM i
mporenypam, «UNCLOS'82y», nmpaBam mepxas i
nepeabavae, 30KpeMa, 3aXOiM, SIKi HEOOXIIHO
BXKHBATH UIS  3aXHCTy Ta  30epe)KEeHHS
3a0pyJHEHHS  MOPCBKOTO  CEpeljoBUIA  —
«CKOJIOTIYHI»  3000B's3aHHS  JepxkaB. Y

MDKHapOIHOMY MOPCBKOMY npasi
3araJbHONPUHHATO PO3IJIIATH  BHIIE3rajaHi
3000B’s13aHHS: CTaTyCHi «EKOJIOT1gHI»

3000B’s3aHHS  «OEPEroBHX JepiKaB», CTaTyC
«EKOJIOTTYHHX» 3000B’s13aHb «IEprKaB MOPTY» Ta
CTaTyC «EKOJIOTIYHHMX» 3000B’S3aHb «JEPXkKaB
mpanopay.  JlochmipkyBaHa ~— TeMaTHKa €
0e3yMOBHO aKTyaJbHOI 3 OISy Ha Maiike
KaTacTpo(iuHy  CHUTyalilo y 3BW3Ky i3
3a0pyTHEHHSIM CBITOBOT'O OKeaHy, i
HaBKOJIMIIHBOTO  MIPUPOJHOIO  CEpeloBHIIA
3arajoM. MeTo/oJIoris JIOCHI/DKEHHST BKITIOYAE
METOJIM aHalli3y 1 CHHTEe3y, JOrMaTUYHUIl METOJ
i MOPIBHATEHO-TIPABOBHUH METOZ. Le
JOCII/DKEHHST  30Cepe/DKEHO Ha  BU3HAYEHHI
CY4acHOTO MIDKHAPOJHO-TIPAaBOBOTO  PEKHMY
CTaTyCy «EKOJIOTIYHUX» 3000B’s3aHb IEp>KaBH
npanopa. Lli  3000B’s3aHHS  YTBOPIOIOTH
MIPaBOBUH cTaTyc Aep’kKaBH Ipanopa i MOXYTh
Oytu kBamidikoBaHI SK HEBiI'€MHa dYacTHHA
KOHIIEMIii «CIPaBXHBOTO 3B’S3KY». ABTOpP
CTaTTi IIHIIOB BUCHOBKY, 110 YMHHI KOHBEHIIIT y
rayry3i MOPCHKOTO TIpaBa, CIIPSMOBaHi Ha 3aXUCT
CBITOBOTO OK€aHy, BUKOHYIOTh BaXKIIHBY pOJIb,
BTIM HE MEHII BAXJIMBHUMHU 3aBJaHHSIMH €
YJIOCKOHAJICHHSI HAI[lOHAJIbHOTO 3aKOHOJaBCTBA
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national norms aimed at the protection and
restoration of the world's oceans.

Keywords: ecological obligations, «shore
states», MARPOL, United Nations, international
convention.

Introduction

In the contemporary epoch the problems of the
exploration, development and use of the ocean
spaces’ resources have acquired a global
character exerting a noticeable influence on the
general progress of international relations and
affecting the interests of all states. There are
international conventions with direct or indirect
implications for preventing of marine pollution,
which are illustrated the interrelations of marine
safety, marine pollution and international
maritime law and, thus, have formed modern
international legal regime of statute “ecological”
obligations of States Parties to the conventions
and, inter alia, flag States. The main
responsibility for compliance of ships with
generally accepted international rules and
standards fixed in appropriate conventions
adopted under the aegis of IMO or in other way
rests with “flag States”, which for these purposes
shall insure compliance with applicable
international rules and standards of “vessels
flying their flag or of their registry” — “flag
vessels”. A profound analyze of these
conventions is assuming special significance -
these conventions are an important step towards
codification and progressive development of the
current international law of the sea for the
purpose of providing a solid basis for the
enforcement of appropriate rules and regulations
pertaining to the ocean spaces to meet the new
political and socio-economic conditions of life
and pressures of the scientific and technological
revolution. Given the conventions’ forthcoming
entry into force, it is important to study its
provisions and to work out scientific
recommendations as to their implementation.

It is a well-known fact that there are some
international conventions with direct or indirect
implications for preventing of marine pollution.
The relatively brief listing of this conventions is
illustrated the interrelations of marine safety,
marine pollution and international maritime law
and, thus, have formed modern international
legal regime of statute “ecological” obligations
of States Parties to the conventions.

npubepeXHUX  KpalH, a TaKoK HaJIeKHE
BHUKOHAHHS SIK MIXHAPOIHHX, Tak 1
HAI[IOHAILHUX HOPM, CIPSMOBAaHUX Ha 3aXUCT 1
BiJTHOBJICHHSI CBITOBOTO OKCaHY.

KimouoBi cjioBa: eKoJoOriuHi 3000B’sI3aHHS,
«TrpubepexHi JIepHKaBI», MAPIIOJI,
Opranizanis 00’e¢IHAHUX HAaIilf, MiXXHapoIHA
KOHBEHIIIS.

The International Convention for the Prevention
of Pollution from Ships (generally known as
“MARPOL”) (International Maritime
Organization, 2005) is among the conventions
with direct implications for preventing of marine
pollution from ships (MARPOL). For the first
time, on conclusion in 1973, “MARPOL” was
named “MARPOL’73”, and then in 1978, after
conclusion of the Protocol (generally known as
the “Tanker Safety and Pollution’ Protocol”)
“MARPOL” was titled “MARPOL’73/78”
(International Maritime Organization, 1997).
After conclusion in 1997 of a new Protocol,
which will come into force on 29th January,
2010, Marine  Environment  Protection
Committee (MEPC) (International Maritime
Organization, 1973) in 2007 (International
Maritime Organization, 2007) decided “to make
use of the approved short titles in meeting
documents and communications where the
formal title of a convention, protocol or
mandatory instrument need not be quoted in full”
and to title the convention “MARPOL” (see
References). The Parties to the “MARPOL” have
adopt this international agreement, “being
conscious the need to preserve the human
environment in general and the marine
environment in particular”, recognizing that
“deliberate, negligent or accidental release of oil
and other harmful substances from ships
constitutes a serious source of pollution”,
desiring “to achieve the complete elimination of
intentional pollution of the marine environment
by oil and other harmful substances and the
minimization of accidental discharge of such
substances” and have agreed that “the Parties to
the Convention undertake to give effect to the
provisions of the present Convention and those
Annexes thereto by which they are bound, in
order to prevent the pollution of the marine
environment by the discharge of harmful
substances or effluents containing such
substances in contravention of the Convention
(“MARPOL”. Article 1 “General obligations
under the Convention”, paragraph (1). It was
declared (see “MARPOL”. Article 9. “Other
treaties and interpretation”) that “nothing in the
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present Convention shall prejudice the
codification and development of the law of the
sea by the United Nations Conference on the Law
of the Sea convened pursuant to resolution 2750
C(XXV) of the General Assembly of the United
Nations (UN, 1970) nor the present or future
claims and legal views of any State concerning
the law of the sea and the nature and extent of
coastal and flag State jurisdiction (“MARPOL”.
Art. 9, paragraph 2); the term “jurisdiction” in the
present Convention “shall be construed in the
light of international law in force at the time of
application or interpretation of the present
Convention (“MARPOL”. Art. 9, paragraph 3).

The United Nations Convention on the Law of
the Sea (generally known as “UNCLO’82”) is
among the conventions with universal
implication for preventing the marine pollution
(UNCLOS’82). Upon entering into force in 1994
“UNCLOS’82” had become “the most important
factor of wuniversal cooperation” in the
abovementioned sphere (Burdzhanadze, 1997,
p. 12). Every State which have ratified
“UNCLOS’82” obtain certain subjective rights,
juridical obligations and responsibilities and,
therefore, legal status — State Party — “state,
which have consented to be bound by this
Convention and for which this Convention is in
force” (“UNCLOS’82”. Part I “Introduction”.
Atrticle 1 “Use of terms and scope”, paragraph 2
(1). Thus, States Parties “shall fulfil in good faith
the obligations assumed” under “UNCLOS’82”
and “shall exercise the rights, jurisdiction and
freedoms™ recognized in this Convention in a
manner which would not constitute an abuse of
right (“UNCLOS’82”. Part XVI. “General
Provisions”. Article 300 “Good faith and abuse
of rights”). It must be noted that “UNCLOS’82”
shall not “alter the rights and obligations of
States Parties which arise from other
agreements”, but those compatible with this
Convention and which do not affect the
enjoyment by other States Parties of their rights
or the performance of their obligations under this
Convention (“UNCLOS’82”. Part XVI. Article
311 “Relation to other conventions and
international agreements”). With regard to other
conventions on the protection and preservation of
the marine environment the provisions of Part
XIl. “Protection and preservation of the marine
environment” (“UNCLOS’82”. Section 11.
“Obligations under other conventions on the
protection and preservation of the marine
environment”) are without prejudice to the
specific obligations assumed by States under
special conventions and agreements concluded
previously which relate to the protection and
preservation of the marine environment and to
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agreements which may be concluded in
furtherance of the general principles set forth in
“UNCLOS’82” (Article 237 “Obligations under
other conventions on the protection and
preservation of the marine environment”,
paragraph 2) and specific obligations assumed by
States under special conventions on the matter
“should be carried out in a manner consistent
with the general principles and objectives” of
“UNCLOS’82” (Art. 237, paragraph 2). Article
192 “General obligation” (“UNCLOS’82”. Part
XII. Section 1. “General provisions™) prescribes
that States Parties “have the obligation to protect
and preserve the marine environment”. But,
notwithstanding, that States “have the sovereign
right to exploit their natural resources pursuant to
their environmental policies”, they must realize
its sovereign right “in accordance with their duty
to protect and preserve the marine environment”
(“UNCLOS’82”. Art. 193).

So, “there is no question that the regulatory
umbrella” provided by international instruments
“is complex as well as significant” and that
knowledge of the basic provisions and intent of
the conventions must be mandatory today for all
with direct responsibility for ship operation”
(Gold, 1985, p. 51), inter alia, especially for the
“flag States”.

Theoretical Framework or Literature Review

The scientific and theoretical basis of the topic
under study is the works of scientists, theorists,
and practitioners in the field of the Law of the
Sea.

Tamara loseliani (2015) in her research paper
“Generally  Accepted International Rules,
Regulations, Procedures and Practices in
accordance with the United Nations Convention
on the Law of the Sea 1982 and the IMO
Mandatory Instruments in Regards Maritime
Safety” analyzes the existence of a link between
LOSC and the IMO and their respective roles in
the process of effective administration of
maritime, sea and ocean governance iSsues.

Jan Jakub Solski in his research paper “The
Genesis of Article 234 of the UNCLOS” (2021)
examines the circumstances under which Article
234 of UNCLO was adopted. The provisions of
the article 234 allow the coastal state to
independently determine in its legislation the
rules for the prevention, reduction and control of
pollution from the vessel.

Adriana Abril Ortiz, Dolores Sucozhafiay, Paul
Vanegas and Andrés Martinez-Moscoso in their
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article “A Regional Response to a Global
Problem: Single Use Plastics Regulation in the
Countries of the Pacific Alliance” (2020) made a
thorough analysis of the national legislation of
Mexico, Colombia, Chile, Peru and Ecuador in
the field of combating marine pollution with
plastic waste. Based on the results of the study, it
was concluded that the legal regulation of the
studied relations is insufficient and the need to
improve regulations aimed at limiting plastic
pollution of the sea.

Professor Finn Arnesen and Professor Tarjei
Bekkedal (2019) in their book “Fair wage and
working conditions within the European
Maritime  Space”, in particular, present
recommendations on the basis of which the
European Maritime Space can be built.

Miguel Angel Franco Garcia (2014) in his article
“Underwater Noise Pollution: Special Reference
to the Impact on Cetaceans Produced by the
Sonars of Warships” touches upon the problems
of protection of marine animals from noise of
anthropogenic origin. In this regard, the article
examines a number of international and national
regulations aimed at ensuring this protection.

Alvaro Gémez (2016) in his scientific paper
“Safety at sea” researches the problems of
ensuring the safety of people at sea. In this
regard, the basic international conventions in the
field of safety of crews and passengers of ships
and other persons at sea are analyzed.

Pura C. Roy (2020), the author of the article
“Dangers that lurk in the sea. Spills and oil
slicks”, examines the main international
conventions on the protection of the sea from
man-made pollution from ships. The author of
the article focuses mainly on combating pollution
of the world's oceans with petroleum products.

Methodology

The research methodology includes, first of all,
general philosophical methods of analysis and
synthesis, as well as special methods of scientific
cognition — dogmatic and comparative law
method.

Thus, the method of analysis provided an
opportunity for the authors of the article to
explore the full range of regulations, both
internationally and nationally, governing the
environmental obligations of states to limit
pollution of the world's oceans. The method of
synthesis provided an opportunity to explore in
unity all aspects of the international legal regime
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of statutory environmental obligations enshrined
in international conventions on the law of the sea.
Furthermore, the dogmatic method was used to
study international conventions and national
regulations governing the obligations of states in
the field of maritime law and in terms of
obligations to prevent pollution of marine areas
in particular. It is the dogmatic method involves
the study of law as such, in "pure form", out of
connection with other social phenomena. Its
purpose is to analyze the current legislation and
the practice of its application by
intergovernmental  associations, international
organizations, government agencies, to identify
external, obvious aspects of legal phenomena
without penetrating the internal substantive
aspects and ties. Accordingly, the dogmatic
method became the basis for this study.

As for the comparative-legal method, it allowed
to see the main international law and national
acts governing the studied relations.
Comparative method is a purposeful application
of comparison to achieve a certain goal; it is a
relatively independent, organized way of
research necessary to achieve cognitive goals.
The comparative method in the scientific
literature is interpreted as a method of
determining the unknown by comparison with
the known; the method of determining the
qualities or properties of a phenomenon by
comparing it with other qualities or properties or
with the qualities or properties of another
phenomenon; the method of establishing patterns
by comparing objects at different times,
comparing their properties in the past with the
same properties in the current state to identify
changes or trends; a method of studying
similarities and differences in order to establish
classifications and typologies of social
phenomena, as well as testing hypotheses about
random relationships by studying the empirical
relationship and the temporal sequence of
factors. The comparative law method made it
possible to compare the provisions of the main
international conventions on the law of the sea
and to conclude that it is necessary to improve
certain aspects of these regulations.

Results and Discussion

In the present times development and use of the
World Ocean have acquired a global character
exerting a noticeable influence on the general
progress of international relations and affecting
the interests of all states. Efficient utilization of
the World Ocean as well as the exploitation of its
resources “largely depend on the legal status of
the sea areas”, i.e. all those waters where ships
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are sailed, or activities are underway to protect
and exploit the natural resources (Kolodkin,
Kiselev, & Savaskov, 1984; Carty, 1991). The
history of the Law of the Sea is, “first and
foremost” a history of the regulation of shipping
law and the utilization of the resources of seas
and oceans. For many centuries it has been the
basis for the creation of various conventional and
customary norms regulating shipping in the high
seas (Uzunov, 1984; Parkinson, 1991). The
“UNCLOS’82” “was designed to settle most of
problems that have arisen in the modern
international law of the sea, including those of
“protection and preservation of the marine
environment and the responsibilities of “flag of
the ship’ State” are given in more detail” (Ivanov,
1984). The “UNCLOS’82” deals with the
protection and preservation of marine
environment from all possible forms of pollution
arising from human activities but the greatest
attention is paid to the prevention of pollution
from vessels (Sapozhnikov, 1984). The main
responsibility for compliance of ships with
generally accepted international rules and
standards fixed in appropriate conventions
adopted under the aegis of IMO or in other way
rests with “flag States” which for these purposes
shall insure compliance with applicable
international rules and standards (established
mainly by IMO) by “vessels flying their flag or
of their registry” “flag vessels”. The
“UNCLOS’82” prescribes that States shall
cooperate on a global basis and, as appropriate,
on a regional basis, directly or through competent
international organizations (Part XII. Section 2.
Global and regional cooperation).

International rules on preventing pollution of
marine environment, including those from ships,
were analyzed by many researchers (see
scientific works of Sapozhnikov (1984), Kiselev
(1986). It is generally accepted that the national
legislation “has an important meaning” for the
struggle with the pollution of marine
environment (Kiselev, 1975). The national legal
measures for marine environment protection
were investigated by Sapoznikov (1984c) —
relating to the USSR and other socialist
countries; and Golovatiy (1984) — relating to
developing countries.

Section 5 of the Part XII of the “UNCLOS’82”
(Part XII. Section 5. International rules and
national legislation to prevent, reduce and control
pollution of the marine environment) prescribes
that the States Parties shall, acting through the
competent international organization or general
diplomatic conference:

www.amazoniainvestiga.info

1) establish international rules and standards
for the “PRC” of the “MEP” from vessels
and promote the adoption of routeing
systems designed to minimize the threat of
accidents which might cause the “MEP”,
including the coastline, and pollution
damage to the related interests of coastal
States (Article 211 “Pollution from ships”,
paragraph 1);

2) adopt laws and regulations for the “PRC” of
the “MEP” from “flag vessels” (vessels
flying their flag or of their registry). Such
laws and regulations shall at least have the
same effect as that of generally accepted
international “PRC” established through the
competent international organization or
general diplomatic conference (Art. 211,
paragraph 2). For the purposes of the
“MARPOL” “Organization” means the
Inter-Governmental Maritime Consultative
Organization” — further International
Maritime Organization (“MARPOL”. Art. 2,
paragraph 7).

3) require the master of a “flag vessel”, to
furnish, upon the request of shore State,
information as to whether it is proceeding to
a State and, if so, to indicate whether it
complies with the port entry requirements of
that State (Art. 211, paragraph 3);

4) adopt laws, regulations and take other
measures, as may be necessary to the “PRC”
of the “MEP” by dumping, and shall
endeavour to establish global and regional
“RSaRPP” to the “PRC” of the “MEP” by
such pollution (Article 210 “Pollution by
dumping”).

5) adopt laws, regulations and take other
measures to the “PRC” of the “MEP” from
or through the atmosphere, applicable to the
air space under their sovereignty and to
vessels flying their flag or of their registry,
taking into account internationally agreed
“RSaRPP” and shall endeavour to establish
global and regional “RSaRPP” to the “PRC”
of the “MEP” from or through the
atmosphere.

Researchers of the prevention of marine
environment from or through the atmosphere
problems by means of international law
regulation note that the main problem of the
matter is “to limit, as maximum as possible, the
harmful influence on its elements” (Vinogradov,
1987), thus they tell about “the complex of
measures”, which are dedicated to preservation
of “natural chemical composition of atmospheric
air” (where “air” means sum of gases, which
compose the Earth’s atmosphere), to preventing
of its pollution by the “emissions of
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anthropological nature” (Magerramov, 2010),
p. 14).

Section 6 of the Part XII of the “UNCLOS’82”
(Part XII. Section 6. Enforcement) prescribes
that States Parties shall adopt laws and
regulations  in  accordance  with  the
“UNCLOS’82” and applicable international
rules and standards, established through
competent international organizations or
diplomatic conference, for the “PRC” of the
“MEP” from the “flag vessels” and shall
accordingly adopt laws and regulations and take
other  measures  necessary  for  their
implementation, which shall be enforced by the
flag State with regard to the “flag vessels”.

Conclusions

The world community must realize that the
preservation and restoration of the world's oceans
requires joint painstaking work. International
conventions should play a leading role in
coordinating international activities of all the
world powers involved to protect the world's
water resources.

Thus, it should be emphasized that today there is
no doubt that the “regulatory umbrella” provided
by international instruments is complex and
significant, and that knowledge of the basic
principles and intentions of the basic
international conventions should be mandatory
today for all those powers who have direct
responsibility for the operation of ships and, in
particular, for the “flag states”.
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