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Abstract AHoTauis

The object is public relations that are directly
related to the settlement of the principles of

BIIHOCHMHHM, SIKI
i3 BpeEryJIOBaHHS

O0’ekTOM €  CyCIUIBHI
Oe3mocepelHEO TIOB’s3aHi

"external” activity of public servants. The subject 3acall «3O0BHINIHBOI» MisJIBHOCTI MyOJIIYHUX
is the anti-corruption standards of legal regulation cnyx0oBuiB. [IpeMeToM € aHTHKOPYIIiiHI
of "external" activities of public officials. CTaHIapTH PaBOBOTO PperyIoBaHHs
Research methodology is shaped by both general «30BHILTHBOD» JUSUTBHOCTI nyOIiYHIX
scientific and special methods of scientific Cy’KOOBIIB.  MeTOMONIOTII0  JTOCHIKEHHS

research. The basic is dialectical analysis, GbopMylOTh  SK  3araJbHOHAYKOBi, TaKk i
semantic,  comparative-legal, logical-legal, CreliajbHi METOAM HAYKOBOTO JOCIIKEHHS.
modeling, forecasting are also used. bazoBum € JUaMeKTHYIHHUM aHaJi3,
The following conclusion can be made. Anti- BUKOPHCTOBYETHCS ~ TaKOX  CEMAaHTUYHUIA,

corruption standardization of legal regulation of MOPIBHSUILHO-TIPABOBHIA,  JIOTiKO-FOPUIUYHOUIHA,

"external” activities of public servants helps to

MOJCJIIOBAHHS, IIPOTHO3YBAHHA.

systematize, unify the principles of such 3a pesynbTaTaMu  JIOCHIKEHHS  MOXJIMBO
regulation, and increase the efficiency of 3poouTH HACTYIHI BUCHOBKH, o
enforcement. It is advisable: a) awareness of the AQHTHKOPYIMIifHA CTaHIAPTH3AaIlisl MPABOBOTO
importance of "external" activities of public peryIToBaHHS «30BHIIITHBOT» JUSTTBHOCTI
servants for the latter (their personal growth, nyOMiYHUX CITyKOOBIIB CIIPHUsIE CUCTEMATH3Alll,
personal realization), and for the public service as yHidiKamii  3acax  Takoro  peEryJOBaHHS,
a whole (including the formation and M ABUIIICHHIO e(eKTHUBHOCTI
improvement of the quality of human resources), paBo3acToCcyBaHHs. JIOIIbHIM BOAYa€ThCS: a)
consolidation of official norms-definition of the YCBIJIOMIICHHS ~ BaXKJIMBOCTI  «30BHIIIHBOI»

"external activity of public servants" as any
activity of the latter out of office regardless of
place, time, form, payment; b) introduction of a

IISUTBHOCTI  MyONIYHUX —CIIy’)KOOBLIB K  JUJIS
ocranHiXx (iXx 0coOHMCTICHOrO  3pOCTaHH,
0CcoOHCTICHOT peamizalii), Tak i s myOaiaHOT

% Doctor of Legal Science, Professor, Corresponding Member of the National Academy of Legal Sciences of Ukraine. Honored
Lawyer of Ukraine, Dean of Law Faculty of Zaporizhzhia National University

81 Doctor of Legal Science, Professor, Head of Department of Administrative and Business Law of Zaporizhzhia National University
62 Doctor of Legal Science, Associate Professor, Vice-Rector of Zaporizhzhia National University

8 Ph. D., Associate Professor of Civil Law Department of Zaporizhzhia National University

8 Doctor of Legal Science, Professor of Department of Administrative Law of Taras Shevchenko National University of Kyiv

2

Encuentre este articulo en http:// www.amazoniainvestiga.info ISSN 2322- 6307




Kolomoiets, T., Kolpakov, V., Kushnir, S., Makarenkov, O., Halitsyna, N. / Vol. 9 Niim. 26: 191 - 196/ Febrero 2020 192

"mixed" model of legal regulation of "external”
activity of public servants, with a combination of
prohibition (business in all manifestations) and
restrictions (with clear definition of criteria); c)
unification of the principles of regulation of
"external” activity of public employees and their
concentration in the "basic" anti-corruption
legislative act, alignment with the provisions of
the legislation on public service; d)
harmonization of the provisions on "external"
activities of public servants with the legislation
on declaring the income received from any
sources outside the place of public service; €) to
introduce the notification of the direct supervisor
at the place of public service about "external"
activity; f) the introduction of relevant, unlawful
acts committed in connection with violations of
the law on "external" activity by public officials,
sanctions (penal or personal property).

Key Words: Monitoring, lifestyle, lifestyle
monitoring, public servant, family members, model,
anti-corruption tool, "private autonomy” of a
person, private and personal life, standards.

Introduction

The current state of systematization and
unification of the principles of legal regulation of
public service in different countries of the world
testifies to the diversity of approaches to
standardization of "external" activity of public
servants, which results in complication of law
enforcement and increase of corruption actions
of public servants, directly related to
incompatible with incompatible activities. To
eliminate this, it is advisable to identify the
"basic" anti-corruption standards for the legal
regulation of “external" activities of public
servants and to put them into practice in different
countries. In search of effective means of
preventing corruption in all its manifestations,
which also made it impossible to "merge" the
public service and business, to "divert" public
servants from fulfilling their duties, aimed at
ensuring realization and protection of public
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CITyx0u B 1isioMy (B ToMy 4Hcii GOpMyBaHHS U
MiBUIICHHS ~ SKOCTI  KaapOBOTO  pecypcy),
3aKpIIIeHHS odiniitnoi HOpM-zedininii
«30BHIIIHS JiSUNTBHICTD MyOJIYHUAX CITYKOOBIIIB
SIK OyIb-KOT MIsSUTbHOCTI OCTAHHIX 11032 MiClieM
ciy)KOM He3alexHO BiJ Micusd, 4acy, (opm,
omnaty; 0) BIPOBAKCHHS «3MILIAHOT» MOETI
MPaBOBOTO peryJIroBaHHs «30BHILIHBOT»
ISITBHOCTI My OmigHIX CITy>kOOBIIiB, 3
MoeAHAHHAM 3a0opoHHN (Oi3HEC y Oyab-IKHX
mposiBax) i oOMexeHb (i3 YiTKUM BHU3HAUYCHHIM
KpHUTEpiiB); B) yHidikamis 3acaa perymoBaHHI
«30BHIITHBOT» IiSUTBHOCTI My OTigHIX
CITy>KOOBIIB Ta 30CEPEPKEHHS iX y «Da30BOMYy»
AHTHKOPYIIIIHHOMY  3aKOHOJaBUOMY  aKTi,
Y3rOJUKEHHS 13 TIOJIOKEHHSIMHM 3aKOHOJaBCTBA
npo myOmiuHy —CciayxkOy; T)  y3TOJDKEHHS
MOJIOXKECHb NP0  «3OBHIIIHIO»  JISUTBHICTh
MyOJiuHUX CITyKOOBLIB i3 3aKOHOAABCTBOM IIPO
JEKIapyBaHHS IIOXOIB, OTPUMaHHX i3 Oyab-
SKUX IDKEpes T03a MicleM MyONigHOl CirykOwu;
) BOPOBAIUTH OBIJOMIICHHS 0€3M0CepeTHhOTO
KepiBHHKa 3a MicIeM MyOJiYHOI CIyXOW Tpo
«30BHIITHIO» MisIBHICTE; €) BIIPOBAKEHHS
peNeBaHTHUX 32 3MICTOM  IPOTHIIPAaBHUM
JUSIHHSIM, BUMHEHHM Yy 3B’SI3KY 13 TOPYLICHHSIM
3aKOHOJIABCTBA TPO «30BHIIIHIOY» isSIbHICTH
myOMiYHIMUA CITY>KOOBIISIMH, CaHKLI#
(iTpaduux abo 0coOHCTO MATHOBUX ).

Kiro4oBi cjioBa: MOHITOPHHT, CHOCIO XKHTTH,

MOHITOPHHT ~ cHoco0y  JKUTTS, IyOIidHui
CITy>k00BeIIb, qJIeHU ciM’i, MOJIEIIb,
AHTHKOPYIIIHHAN 3acio, «TpHUBaTHA

aBTOHOMisl» O0COOM, TIpUBAaTHE Ta OCOOHCTE
JKHUTTSI, CTAHIAPTH.

interests, but at the same time and were not a
specific obstacle for the realization of these
personal rights by these persons, as well as their
involvement as persons with practical
competencies, considerable experience of
practical work in the process of formulating the
future human resources of the public service, a
special place is taken away standards of legal
regulation of the so-called "external activities of
public servants. It is quite possible to consider
them as anti-corruption standards, since their
fixing is actually oriented towards eliminating
corruption risks in public service, which would
threaten the purpose of the public service.

The analysis of the state of legal regulation of the
respective relations in different countries of the
world shows, unfortunately, its "kaleidoscopic"
variety, the variability of approaches to the




definition of “external" activity of public
servants, the levels of normalization of the
forbidden or restricted model, the lists of
exceptional activities, the measures taken to
respond violations, etc.

All this testifies to the lack of norm-making
focused on the regulation of the relevant issue,
the principles of systematic and uniformity, as a
consequence — the diversity of standards of
thematic rulemaking and enforcement with broad
limits of the manifestation of the subjective
resource of all interested persons, which in turn
has a negative impact activities of public
servants, formation of prerequisites for acquiring
signs of corruption or corruption-related
offenses. In order to remedy such a defect in
thematic rulemaking and enforcement, it is quite
acceptable, on the basis of an analysis of the
experience of different countries of the world, to
identify the basic anti-corruption standards for
the legal regulation of the "external" activities of
public servants, which is the purpose of this
article.

Theoretical framework

A large body of scientific literature has been
studied to prepare this study.

First of all, it should be noted that the issue of
"external" activity of public servants have been
studied by the scientific community (for
example, Yaremenko S., & Yaremenko O., 2019:
Vasilyeva, 2015), or in the context of analyzing
the whole variety of anti-corruption means of
legal regulation (for example, Willoria,
Sinestrom, & Bertok, 2010).

Also, we considered the papers that in a
generalized way compared to one or two anti-
corruption restrictions on public servants (for
example, Suslova, Flury, & Badrak, 2017
(Kolomoiets, 2018).

Thirdly, to study the issue of the "external"
activity of public servants we also referred to the
works about the identification of several "basic"
problematic aspects of legal regulation and
implementation  practices  (for  example,
Kolomoiets, & Kushnir, 2018; Kolomoiets,
2019).

Moreover, we paid attention to the scientific
articles on the issues of clarifying the nature of
the "anti-corruption” standards of legal
regulation of the activity of public servants as a
whole and with a fragmentary mention of the
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"external” activity of the latter (for example,
Presnyakov, 2019).

Besides, it should be noted that in the scientific
literature there are no works in which the issues
of forming the "basic" model of "anti-corruption™
standards of legal regulation of "external"
activity of public servants.

Thus, this problem actualizes the need to restore
the corresponding gap in order to strengthen the
foundations of scientific in the modern thematic
"anti-corruption”  normative reducing the
"riskiness" of the "external" activity of public
servants.

Methodology

The work is performed on the basis of a
combination of both general scientific and
special methods of scientific knowledge. The
dialectical method of scientific cognition was
used as a basic one, which made it possible to
investigate qualitative changes in the formation
of "anti-corruption” standards of “external”
activity of public servants, their relevance to the
real needs of anti-corruption enforcement. The
method of semantic analysis was used to find out
the essence of “external™ activity, its varieties.
The logical and legal method has made it
possible to find out the "anti-corruption”
standards of legal regulation of the "external"
activity of public servants, the problematic
aspects of their implementation in different
countries of the world. By means of comparative
legal analysis the shortcomings and advantages
of "anti-corruption" standards of legal regulation
of "external" activity of public servants in
different countries of the world were revealed.
Forecasting and modeling methods have been
used to formulate recommendations on basic
"anti-corruption" standards for the legal
regulation of "external" activities of public
officials (the "basic" model for any country in the
world).

Results and discusién

l. "External™ activity of public servants: is
it advisable at all to standardize it?

The analysis of public service law, anti-
corruption legislation of different countries of the
world suggests that the attention to the "external"
activity of public servants is paid in terms of
normalizing the degree of its permissibility (or
permit, or restriction, or prohibition). By
regulating the model of behavior of a public
servant outside his or her main activity, focused
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on securing the realization and protection of
public interests, the legislator mainly focuses on
the fixed provisions that "... such activity is not
unacceptable or incompatible”  (Willoria,
Sinestrom, & Bertok, 2010) ... Did not give rise
to a conflict of interest" (Yaremenko S., &
Yaremenko O., 2019), "... did not limit the
presence of a public servant in the workplace and
the absence of basic duties " (Willoria,
Sinestrom, & Bertok, 2010) etc. Undoubtedly,
the main purpose of the professional activity of a
public servant is his / her activity to ensure the
realization and protection of public interests.
However, it should be remembered that the
activities of public officials outside the main
activity, such as: their creative, scientific activity,
their involvement in teaching activities
(including for the formation of public service
personnel - for the preparation of future public
services, are quite possible) employees, to
enhance the professional competence of public
servants who have already served, etc.), other
activities. All this activity of public servants is
"external” in relation to their main activity,

"additional”, "auxiliary".

Therefore, it is logical that it should not be
"distracted” by the public service, adversely
affecting the performance of their professional
duties, but, given the objective conditionality of
its existence, should be normalized. A public
servant should be aware that by "diverting" from
his or her core activities within a particular
pattern of behavior, he or she does not cause
harm, does not create threats, does not "diminish"
his or her value to the public service, and may be
the other way around when it comes to “external”
activities of a public servant outside the defined
model of the latter. Thus, the standardization of
the "external” activity of public servants is an
objectively conditioned necessity, oriented
towards eliminating the prerequisites for: a)
restriction of the constitutionally guaranteed,
rights, freedoms, legitimate interests of the
public servant himself (“personal” development,
"personal” realization; b) committing unlawful
acts of public servants directly related to the
"diversion"” of the main activity, "splicing" with
incompatible with the public service activities,
"corrosion” of the public service.

Il.  The main priorities of legal regulation
of "external" activity of public officials
in the countries of the world

The analysis of the relevant legislation of
different states allows to conditionally
distinguish several "basic" priorities in the
settlement of the relevant issues. First of all, one
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should pay attention to the level of appropriate
regulation. In most countries, the "external”
activity is regulated either in the "basic" anti-
corruption legislation (Ukraine, Latvia, Georgia,
Czech  Republic, Kazakhstan, Moldova,
Hungary, etc.), or in the "basic" law on a public
service (Germany, Belarus, Austria, etc.), or an
act that fixes the principles of ethical conduct of
public officials (Norway, the Netherlands, the
United States, etc.), or simultaneously in an anti-
corruption and ethical act (Singapore, Brazil,
United Kingdom etc.). At the same time, it
should be noted that, unfortunately, the definitive
defect prevails, namely the absence of an official
normative definition of “external” activity of
public employees (analogues of “part-time”,
“combination”, “other paid activity”, etc.). This
adversely affects enforcement, creating the
preconditions for the exercise of subjective
discretion in the process of interpreting and
applying legislation.

Basically, the "outside" activity of public
officials in the law is indicated by the phrase:
"simultaneous occupation of other positions™ (for
example, legislation of Argentina, Czech
Republic, France, Germany, Hungary, Ireland,
Italy, etc.), "paid positions” (for example,
Australia , India, South Africa, "State pension
posts” (such as Australia), or "positions in certain
bodies" (for example, France, Germany),
"combine with any governmental or "non-
governmental position (for example, Spain), the
institutional political activity (for example, Great
Britain). The lawmaker either lists or defines job
attributes, or activities that can be considered by
outsiders to be "outsourced" activities. However,
the degree of detail of "outsourced™" signs may
vary. It may be:

a) both paid (for example, Ukraine,
Moldova) and free (for example,
Germany);

b) indicating specific bodies and positions
(for example, curators, advisers in
Japan), and not relevant (for example,
Ukraine);

c) atthe same time detailing the maximum
amount of the fee for “external"
activities (for example, USA);

d) obtaining a mandatory place of work
(for example, Latvia, Germany);

e) with the possibility of “external”
activity only in the system of the same
public institution  (for example,
Georgia).

Models of regulation are different, namely:
prohibition  ("hard"), mixed (prohibitions,




restrictions) and permitting. The most common is
the so-called mixed model, which allows to
regulate the ratio of the main activities of public
servants with economic (business) activity as a
forbidden model (however, certain exceptions,
provided that the requirements are met, take
place in Latvia (Yaremenko S., & Yaremenko O.,
2019) and other types of "external™ activities for
which the legislator sets boundaries. Attention
should also be paid to the very lists of activities
that are "external™ to public officials. They differ
not only in quantitative but also in qualitative
measures. Traditionally such activities as
teaching, scientific and creative activities that are
allowed to public servants are considered to be
"outsourced", however, the latter is a prohibition
on public servants in Romania, since there are
certain difficulties in determining the fees. An
“expanded” list of such activities is provided for
in the legislation of Czech Republic (expert
activity), Slovenia (sports activity, journalistic
activity, and agricultural activity), Ukraine
(instructors activity in sport, medical practice),
Latvia (economic activity in the status of
entrepreneur provided that the income is received
only from agricultural production, forestry,
fisheries, rural tourism and professional practice
of a practitioner) (Yaremenko S., & Yaremenko
0., 2019). In the case of “mono-regulation” of
the relevant principles of “external” activity of
public servants in a single legislative act, there is
no prerequisite for their variability (regarding the
list of activities).

Unfortunately, it is quite widespread that such
bases are normalized in various legal acts, which
results in the solution of conflicts and grounds for
different practice of applying the law on
"external™ activity of public servants, including
the part of occurrence of "risks" to the public
service. And, undoubtedly, it is worth paying
attention to the sensitive rules that provide for
liability for violation of the legislation on
"external” activities of employees. Most of them
are penalties or organizational penalties. Only for
the "forbidden" model of regulation of this issue
are strict personal, sometimes personal and
property sanctions are provided. However, they
are unlikely to be relevant to the features of
public servants' actions, unfortunately, in most
cases, which creates the preconditions for such
acts in the future. And the specifics of the
normalization of the basis of "external™ activity
of public servants, related to the implementation
of valuation concepts (“paid position", "paid
activity"), definitive defectiveness, dispersion in
fixing the principles and disproportionate
reaction to violations of established norms,
determine the anticorruption risk of external
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activities of public servants and the objective
need to formulate anti-corruption standards for
its legal regulation and their practical
implementation.

Il "Basic" standards of "anti-corruption”
regulation of "external" activity of
public servants

As the "basic" standards of appropriate
regulation of the principles of “external™ activity
of public servants, which would eliminate the
prerequisites for "splicing” of public service with
activities that are incompatible, unacceptable,
which would "distract” public servants from their
main professional activity, we may offer:

a) the definition of "outside" activity as
any type of activity that is performed
outside the primary functional purpose
of a public servant, whether or not it
involves remuneration; fixing the
appropriate definition as a basic norm-
definition  for understanding the
"external” activities of public servants
in all situations;

b) the definition and normalization of the
thematic terminological apparatus (all
activities that "mediate” the "external”
activity of a public servant);

c) taking into account the maximum
effectiveness of the "mixed" model of
regulation of the principles of "external"
activity of public servants, which
combines prohibited and restricted
types of the latter, to choose to
standardize it;

d) to define criteria for clarifying those
types of "external” activities that are
subject to restrictions (the criteria
should be transparent, concise, fully
defined);

e) to eliminate any "links" of the public
service with economic (business)
activity in any manifestation;

f) to provide notice to the director at the
principal place of service of any
"external" activity;

g) to harmonize the provisions on
"external” activity with the provisions
on the declaration by the public servants
of the income received for engaging in
any kind of "external" activity;

h) to systematize and consolidate the
principles of regulation of "external”
activity of public officials in the "basic"
anti-corruption legislative act,
harmonizing with them the provisions
of the legislation on public service;
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i) to establish responsibility for violation
of the legislation on "external™ activity
of public servants depending on the
consequences of the violation or the
penalty or personal material to ensure
the relevance of the type and size of the
reaction of the state to committing
unlawful acts of the latter.

Conclusions

Given the specifics of the public service and
those directly empowered to implement it,
focusing all their efforts on securing the
realization and protection of public interests,
while avoiding any prerequisites for "diversion™
from the latter, "splicing” with activities that are
incompatible with incompatible activities public
service, the issue of formulating anti-corruption
standards for regulating the "external” activity of
public servants is an urgent need of today, a
priority of anti-corruption policy.

Thus, anti-corruption standardization of legal
regulation of "external” activities of public
servants contributes to the systematization,
unification of the principles of such regulation,
and increase of efficiency of enforcement.

It seems necessary to make the following
changes in the doctrine and legislation:

a) awareness of the importance of
"external" activity of public servants
both for the latter (their personal
growth, personal realization) and for the
public service as a whole (including
formation and improvement of quality
of human resources), consolidation of
official norms-definition of the
"external activity of f public servants”
as any activity of the latter out of place
of service regardless of place, time,
forms, payment;

b) introduction of a "mixed" model of legal
regulation of “external" activity of
public servants, with a combination of
prohibition (business in all
manifestations) and restrictions (with
clear definition of criteria);

¢) unification of the principles of
regulation of "external" activity of
public employees and their
concentration in the "basic" anti-
corruption legislative act, alignment
with the provisions of the legislation on
public service;
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d) harmonization of the provisions on
"external" activities of public servants
with the legislation on declaring the
income received from any sources
outside the place of public service;

e) tointroduce the notification of the direct
supervisor at the place of public service
about "external” activity;
the introduction of relevant, unlawful
acts committed in connection with
violations of the law on “external"
activity by public officials, sanctions
(penal or personal property).
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