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Abstract

The relevance of the article is due to ignorance of
legal traditions and lack of sufficient theoretical
and practical basis for legal inheritance make it
impossible to complete the formation of a
coherent and stable legal system since it is based
not so much on borrowing but on one's own legal
experience as is built on centuries-old legal
traditions as well as modern achievements of
legal realities.

The object of the study is public relations that
cannot be settled through standard means of
regulation. The article deals with the categories
"legal tradition” and "anomaly of the legal
sphere”. The method of comparison, the
dialectical method, the logical method, the
method of analysis and the method of synthesis,
the method of deduction in the writing of this
scientific work were used.

As a result of the study, the authors made the
following conclusions. To normalize the
anomalies of the legal sphere and accelerate their
adaptation in the legal field, the legislative nature
of such an anomaly should first of all be
determined, as well as to fill the gaps in its legal
regulation, which will result in a reduction of
conflict situations, respect for human rights and
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AHoTanis

AKTyaJbHICTh CTAaTTi 3yMOBJIEHAa HEOO13HAHICTIO
y BJIACHUX MPABOBUX TPAJUIISAX Ta BiJICYTHICTIO
JIOCTaTHBOI TEOPETUYHOI Ta MPAKTUYHOI Oa3u
IIOJO  IPaBOBOi  CHAAIIMHM  3YMOBIIIOE
HEMOXJIMBICTh  3aBepIICHHS  (OpPMYBaHHs
LUTICHOT Ta CTIKKOT MPaBOBOT CUCTEMH, OCKUIBKH
il OCHOBY CKJIaJIalOTh HE CTUIbKH 3ar03MYEHHS,
CKUIBKM BJIACHMW TpPaBOBUH  JOCBiJ, IO
Oy/y€eThcsl Ha CTOJITHIX MPABOBHUX TPAMIIISLX Ta
3BHYasAX, a TAKOX Ha Cy4YaCHUX HAJ0aHHSX
MPaBOBUX pealriil.

OO0’ €KTOM JOCIIIKEHHSI € CYCIUIbHI BiJTHOCUHH,
M0 HE MOXYTh OYyTH BperyliboBaHi 3a
JOTIOMOTOI0 THUIIOBHX 3aCO0IB pETYITIOBaHHS.
[IpenmeToM  [MOCHIDKEHHS B CTAaTTi €
Oe3rocepe]HbO KaTeropii "mpaBoBa Tpajuilis'”
ta "aHomaimis mpaBoBoi cdepu". Bymm
BUKOPHCTAaHI METOJ TOPIBHIHHSA, MiaJICKTUIHUI
METOJI, JIOTIYHHI METOJ, METOJ aHami3y Ta
METOJ] CHHTE3Y, METOJI IeAyKIIil IpH HAITFCAaHHI
JTaHOI HAYKOBOI POOOTH.

Y  pe3ynbpTaTi IPOBEACHOTO  MOCIIKEHHS
aBTOPH 3pOOMIM HACTYNHI BHUCHOBKH. Jlis
YHOpPMYBaHHS aHOMalili TpaBOBOi cdeph Ta
TIPUIIBHUAIICHHS iX aJarTalii y mpaBoBOMY IOJi
CIIiA B MEpIIy 4Yepry BH3HAYMTH 3aKOHOAABYO

170 Doctor of Legal Science, Professor of Department of Criminal Law, Criminal Procedure and Criminalistics of I.I. Mechnikova
National University

71Ph. D. in Law, Professor assistant of Department of General Theoretical Jurisprudenceof National University «Odesa Law
Academy»

172 ph. D. in Law, Professor assistant of Department of General Theoretical Jurisprudence of National University «Odesa Law
Academy»

173 pPh. D. in Law, Associate Professor of Department of Criminal Law, Criminal Procedure and Criminalistics of I.I. Mechnikova
National University

Encuentre este articulo en http:// www.amazoniainvestiga.info ISSN 2322- 6307

2




Chuvakov, O., Ryazanov, M., Chuvakova, H., Pavlova, T. / Vol 9 Nim. 25: 411 - 417/ enero 2020 412

interests, further formation of a new legal
tradition and an increase in legal heritage.

Keywords: Legal tradition, legal anomaly, legal
regulation, legal inheritance, domain name.

Introduction

The development of any society is impossible
without the use of borrowings of past historical
eras. These borrowings in the legal field were
reflected in the legal legacy, which, while
retaining the spirit of the law, enabled him to
change over time, adapting to the contemporary
challenges of society. Thus, the legal heritage, as
a complex of legal institutions: legal traditions,
legal experience, embodies the dynamics of law,
taking into account its retrospective nature. This
combination may, in one way or another, give
rise to various anomalies of the legal sphere,
which should be timely identified and prevented
by the imperfection of legal regulation such an
institution as a "domain name" by all possible
legal means.

Non-acquaintance of legal traditions and lack of
sufficient theoretical and practical basis for legal
inheritance make it impossible to complete the
formation of a coherent and stable legal system
since it is based not so much on borrowing but on
one's own legal experience as is built on
centuries-old legal traditions as well as modern
achievements of legal realities.

The need to study the subject of the legal
tradition is primarily due to the theoretical and
legal basis that characterizes it as a phenomenon
of legal culture, the category of jurisprudence
and the constituent continuity of law. Thus, these
three planes underlie the Ukrainian legal
existence and set the vector of its development
because of the features of retrospective
processes.

Moreover, the connection between modern
realities in law and legal traditions is ensured
precisely by such characteristics of tradition as
static and dynamism, which, although opposite,
invariably complement each other. Static is
manifested in the conservatism and stability of
the tradition, which ensures its constancy and
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MPaBOBY NPHUPOJY Takoi aHOMalii, a TaKoX
3allOBHUTH TPOTAIMHA y 1  IIpaBOBOMY
peryiioBaHHI, 10  MaTHME  HAaCIiJKOM
3MEHILIECHHS KOH(ITIKTHUX CHUTYyaIlii,
JOTPUMAaHHS TpaB 1 IHTEpeciB JIIOJWHH,
mojanbmie  (GopMyBaHHS  HOBOI  IIPaBOBOI
TpaaMIil Ta IPUMHOKEHHS TPABOBO] CITa IIIIHU.

KaiouoBi cioBa: npaBoBa Tpajauilis, aHOMAJIis
npaBoBoi  cdepH, TIpaBOBE  peETyJIIOBaHHS,
MIPaBOBI CIAIIMHA, JOMEHE iM’s1.

formation, that is, a certain nucleus, the
foundation  that, underlies a  further
“superstructure”. This "superstructure” is an
innovation in law, which often takes the form of
an anomaly and can be viewed in terms of the
dynamics of tradition. Thus, the main purpose of
the existence and application of the legal
tradition is to stabilize and regulate social
relations, to maintain order in the relations
between the subjects of law, to preserve legal
institutions.

At the same time, along with established legal
traditions, there are anomalies of law, which
represent a continuous movement and
transformative properties, which are conditioned
by contemporary challenges of a society in
connection with new needs and demands.

The problem of interpreting anomalies in the law
relates not only to scientific perception but also
to the further possibility of their resolution and to
minimize the occurrence of possible violations
related to them. Thus, leaving legal anomalies
outside of the law, that is, legal regulation,
creates a favorable situation for the loss of the
right, as a social regulator, of authority due to its
inability to adapt to the conditions of reality.
Ignoring the recognition of anomalies and their
ordering will ultimately lead to a decrease in the
dynamics of legal traditions, which will result in
further impoverishment of the legal heritage due
to the lack of legal material to supplement it.

So, that is why the consideration of the
interaction between the legal heritage and the
anomalies of the legal sphere is a significant
theoretical contribution to science, which in the
future can be of practical use since it will
contribute to the formation of effective
mechanisms and a focused approach to reducing
the spread of legal anomalies and the formation
of respect for values, community values which




will create favorable conditions for the
development of society and its legal
environment.

Methodology and analysis of recent research

The authors used both general research methods
and special legal research methods when writing
this scientific work. Thus, the comparison
method, the dialectical method, the logical
method, the analysis method, the synthesis
method, and the deduction method were used.

Furthermore, the research of these issues is
devoted to a large number of scientific works of
domestic and foreign theorists, among them
Vovk, D. O. (2013); Loboda, Yu. P. (2009);
Oborotov, Yu. M. (2003; 2019); Ryazanov,
M.Yu. (2015); Smotrov, O.l. (2009). However,
the level of research of the topic still allows
continuing the study of manifestations of
anomalies of the legal sphere given their
retrospective nature.

The purpose of this article is to investigate the
interaction of legal traditions and anomalies of
the legal sphere in the context of disclosing the
content and regulation of innovations in modern
society.

In this way, to achieve this goal, the following
tasks were set:

— To characterize the category of legal
heritage and its element — the legal
tradition, to explore their importance for
the development of law;

— To determine the essence of anomalies
of the legal sphere;

— To analyze the domain name in the
context of the modern industry
anomaly;

—  To propose ways of resolving anomalies
of the legal sphere.

Presentation of key research findings

Law, like any other social institute, has its
historical background, which determines the
retrospective nature of legal phenomena,
concepts, and categories existing at the moment.
The historicity of law allows us to preserve the
original ideas and principles that formed the basis
for the formation of legal systems, without
hindering their modification in the conditions of
today. Therefore, to claim that law is a constant
is not worth it, because the historically defined
vector of its movement is transformed under the
influence of social and political processes that
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take place in society. Thus, the historicity of law
applies above all to the world of ideas that it
promotes, and has a manifestation through a legal
inheritance, which in turn is expressed through
the totality of legal traditions.

New realities require an appropriate change in
legal priorities and values, and, at the same time,
a sense of justice that should be given spiritual
and cultural  significance  (Kharytonov,
Kharytonova, O., Kharytonova, T., Kolodin, &
Tolmachevska, 2019).

Legacy is a vast array of information, expressed
not only in material values but also a special
worldview, attitude to God, a special legal
mentality, which is important for the preservation
of legal matter and its further development
(Smotrov, 2009). The conclusions and concepts
formed as a result of the legal experience of the
society, and are now actively used in the
formation of the legal consciousness of the
modern man, which finds expression in the legal
culture and imprints on the formation of new
legal experience: the form of new legal
institutions (their branch), which will be basis for
the formation of further legal inheritance. Thus,
there is a double interconnection whereby the
existing legal system is based on and forms a
legal inheritance.

However, the legal inheritance cannot be the
same for socio-cultural groups of all state
entities, as it is based on the legal development
of historical periods within a separate
civilization, characterized by its own legal
culture, legal family or the legal system.

The legal heritage is embodied in the various
legal institutions that underpin every legal
integrity, through which the law exists, functions
and develops. Primarily, the state of legal
inheritance is reflected in the legal culture and is
reflected in legal normativity and various types
of legal activity.

Noting the role of legal inheritance for the
existence of law and the whole legal sphere, the
positive and negative components of legal
inheritance should be distinguished. Thus, in the
national legal heritage, such legal traditions as
the tradition of the power holders should be
ignored, the tradition of substitution of laws by
departmental acts, the tradition of disrespect for
court decisions, the tradition of non-recognition
of lawyers by the elite, etc. At the same time, the
tradition of asserting law as truth (justice), the
tradition of inviolability of the legal foundations
of society, the tradition of deploying laws in by-
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laws, the tradition of using treaties in the legal
life of society, etc., must be maintained and
approved in the new conditions. Among the
mentioned legal traditions, we distinguish such
aspect of the domestic legal heritage as the use of
the treaty, since the use of the treaty is the most
important  tendency of modern  legal
development, and the widespread use of
contractual relations is the defining aspect of the
existence of modern law (Oborotov, 2019).

It is worth to note that continuity is manifested in
the preservation and use of legal inheritance,
which is reincarnated following transformations
of social reality and is primarily reflected in legal
artifacts — objects, means, institutions that are
created to give the flexibility to further legal
regulation. At the same time, the legal mentality
and legal traditions are distinguished by their
stability, as deep, fundamental concepts in the
content of the legal heritage, as they are formed
and develop under the influence of those factors
that are given a regulatory value by society.

Legal tradition is a complex concept that various
scholars try to interpret through the lens of
concepts and categories that they believe are
fundamental. Thus, Yu. M. Oborotov (2003)
believes that the legal tradition is a connection of
the times, social (legal) inheritance, general
family experience of a culture that has acquired a
stable character, enshrined in certain stereotypes
and rules of cultural activity. Yu. Loboda (2009)
understands the legal tradition as the laws of
development of the sphere of the legal existence
of society and at the same time the principle,
idea, and tendency of development of the legal
component of social organization.

The importance of legal heritage in the existence
of modern law can be traced through the
nomenclature of its functions: stabilization —
ensures the stability of relations; fixative —
associated with holding a positive result; system-
forming (ordering) — is determined by its ability
to give relationships the appearance of a system;
regulative (restrictive) — outlines order in chaos,
manifests itself in custom; information -
expressed in the accumulation, storage and
transfer of information; socialization — under its
influence, a personality is formed, a person is
involved in the social and legal experience, etc.
(Oborotov, 2003).

It should be also noted that the legal heritage
cannot be compared with the legal system or any
of its elements, since the legal heritage
characterizes the collaboration of legal
phenomena and their impact within the legal
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reality, without taking into account the
specification of legal norms, legal principles,
justice, legislation, legal relationships and other
key components of the legal system, highlighting
only their relationship to one another. Thus, the
legal heritage focuses on providing the dynamics
of legal development based on the overall
historical orientation of the legal system. This
category is a set of qualities and characteristics of
legal reality because of its historical
development.

The study of legal inheritance allows seeing why
in a society or group of societies united in
civilization, such an image of law, such social
significance of law, such legal system, and thus
reflect the dynamics of the historical existence of
the legal system, the formation, and
implementation of legal norms, knowledge of the
law by the subject of law, reproduction of legal
prescriptions in the form of legal behavior, etc.
(Vovk, 2013). It is through legal inheritance that
one can explain the nature and significance of
any legal phenomenon that has arisen in
connection with the development of society and
was not known before, thus bringing it closer to
the limits of legal regulation that will be most
favorable for this phenomenon under the
conditions set by time.

Moreover, the era of information technology that
has embraced the current society has allowed
expanding variations of the long-known property
institute, allowing the individual to enjoy digital
goods, including, for example, e-mail, social
networking page, account, profile, virtual
property, cryptocurrency, and other
cryptocurrencies. Thus, there was destruction,
deviation from the usual understanding of the
legal category of property, which in legal reality
takes the form of an anomaly of the legal sphere.
The information society is a society in which the
production, distribution, and consumption of
information is the main area of activity
(Kharytonov, Kharytonova, Tolmachevska,
Fasii, & Tkalych, 2019).

In addition, having analyzed the rules of the Civil
Code of Ukraine (2003), in particular Art. 28 and
Art. 294 - 296, we can conclude that the name
category applies exclusively to individuals since
the right to a name is an inalienable personal non-
proprietary right that guarantees the social
existence of an individual. Thus, a domain name,
as a virtual rights object, has nothing to do with
common name interpretation. Yes, a domain
name should be considered to be the name or the
name of a piece of space on the Internet, which is
a specific address of the location of another




virtual civil rights object. That is, a domain name
combines the essence of a name (s) and addresses
that allow for identification on the Internet.
Therefore, a domain name can be considered a
legal fiction because it negates the usual
perception of the term "name".

Anomalies, given their usual interpretation,
should be considered as phenomena isolated
from the general context of the human psyche
due to their serious deviation from the norm, the
usual state of things. The anomaly can also be
characterized by disharmony, that s,
inconsistency with the legal reality of the
established clear ideas about a particular
phenomenon. At the same time, anomalies
should not be considered a critical phenomenon,
since their appearance is a natural result of the
development of the general opinion of society,
including the legal one. Any phenomenon that
found its way into the consciousness of society
and its further expression in law was anomalous
at that point because it did not fall within the
established norms and criteria established by the
society of a particular historical period.

The prevalence of anomalies in different areas of
legal reality allows us to distinguish some of their
varieties:

1) Rulemaking anomalies — gaps and
conflicts of law;

2) Anomalies of legal behavior — abuse of
law and objectively unlawful behavior;

3) Law enforcement anomalies — legal
conflict, defective legal facts.

In practice, all three manifestations of anomaly
can be illustrated by the domain name as a legal
artifact of the digital era.

The domain name has become an integral part of
modern society, although a few years ago it did
not exist at all. Therefore, the domain name
should be considered an innovation, so with a
certain amount of courage it can be called an
anomaly.

At the present stage of the distribution and use of
domain names, the interpretation of this concept
has not found a single conventional design.
According to the authors, the most successful is
the interpretation of the domain defined by Art. 1
of the Law of Ukraine "On Telecommunications"
(2004), according to which the domain is a part
of the hierarchical address space of the Internet,
which has a unique name that identifies it, is
served by a group of domain name servers and is
centrally administered. Simply put, a domain
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should be understood to mean a part of
cyberspace that is accessed through the creation
and operation of an individual address bar.

The legislator has not yet defined the legal nature
and location of the domain name, so it causes a
lot of confusion. Thus, some scholars attribute
the domain to property rights objects, while
others attribute it to intellectual property rights,
thereby going beyond the usual understanding of
these two legal categories, creating an anomaly
within civil law.

Considering the anomaly of the domain name
through the prism of its varieties, the following
should be noted.

The anomaly of the rulemaking activity is
manifested by the existence of gaps in the
legislation on the regulation of domain names.
Thus, there are no substantiated and legally
enforced rules for the use and disposal of such
objects. Because of this, there are many
misunderstandings, including who owns the
rights arising from the domain name rights, as
well as the ability to transfer the domain usage
rights and protect the infringed rights.

The anomaly of legal behavior manifests itself
through abuse of law.

In the legal literature, abuse of law is understood
to mean such a form of exercise of law, contrary
to its purpose, by which the subject causes harm
to other participants in public relations.

For example, registering a domain name similar
to another domain name is an example of abuse
of a domain. Thus, everyone has the right to rent
any domain name that has not yet been reserved
and use it for the intended purpose. However,
registering such a domain name may violate the
rights of a similar domain user, since the domain
spelling will change the focus of the query and
the search engine will come across a completely
different website than the one you were about to
visit.

The complicated form of such abuse is already a
recognized offense, known as cybersquatting or
cyberpiracy — registering domain names that
match or resemble means that allow the
identification of legal or natural persons to resell
them to legal owners or use such means for other
purposes that violate the rights of the latter.

In the enforcement sphere, the anomaly of the
domain name's rights is manifested through legal
conflict or defective legal facts. Thus, the
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existence of encroachment on any rights entails
legal conflicts that need to be resolved, despite
the absence of any specific rules of regulation.
Not only the entities or national courts but also
international courts are involved in resolving
such conflicts. The European Court of Human
Rights (hereinafter the ECtHR), seeking to
regulate the legal conflict in a certain way, found
that imposing a ban on the use and disposal of
domain names by an individual would protect the
common interest which lies in enhancing the
existing system of protection of intellectual
property rights in respect of trademarks and/or
other individual designations, as it seeks to
prevent third parties from illegally using
distinctive identifications and reputation of the
protected designations and names intended to
cause damage. Researchers believe that the
ECtHR's conclusion is based on the historically
formed view that property rights in the context of
the manifestation of human freedom cannot be
completely unrestricted and that the rule of law,
as a regulator of society's coexistence, may set
certain limits on the owner's freedom by
imposing on the property some "restrictions in
the public interest” or "in the interests of
individuals" (Smotrov, 2009). The ECtHR's
conclusion provides a clear example of the
understanding and qualification of an anomalous
legal phenomenon through legal tradition.

Concerning defective legal facts, they should be
understood to be of a legal nature with
deficiencies present. A legal fact is defective in
cases where its features do not correspond to the
model enshrined in the hypothesis of a rule of law
— a legal criterion. The defect of a legal fact
should be considered the presence in it of such
features, which indicate a significant change in
its content — a social criterion (Chuvakova, 2001;
2004; 2017). For example, registering a domain
name as a trademark should be considered a
fraudulent transaction, which can be regarded as
a defective legal fact, since in this case there is
also a legal and social criterion, given that the
domain name and trademark have different legal
nature and regulation.

Conclusions

There is still no clear structured generally
accepted the understanding of the category of
anomalies in the legal field. However, legal
anomalies are characterized by a high level of
uncertainty and uncontrollability of the expected
result due to the objective influence of certain
physical or social factors. Besides, it is
impossible to predict in what area of law and why
an anomaly may occur, which makes it
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impossible to prepare for the elimination of
possible deviations from the norm.

Analyzing the above, it should be concluded that
to normalize the anomalies of the legal sphere
and accelerate their adaptation in the legal field,
the legislative nature of such an anomaly should
first of all be determined, as well as to fill the
gaps in its legal regulation, which will result in a
reduction of conflict situations, respect for
human rights and interests, further formation of a
new legal tradition and an increase in legal
heritage.
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